INDEX. 


ABANDONMENT. See Criminal Law. 


ACCOMPLICE. 


Relation as such affects credibility. Simson vs. State, 91. 


ACTICNS. See Muisance. 


1. City, right to recover against owner, on suffering judgment for 
injuries from open cellar. Faith vs, City of Atlanta, 779. 

. Distributees, suit against, creditor having judgmcnt against admin- 
istrator must show what. 77i/t¢ vs. Collier et al. 194. 

. Heir, sole, of borrower, discharging usurious incumbrance may 
recover back. Pope vs. Marshall, 635. 

. Insurance company paying loss on wood burnt by railroad, sub- 
rogated to rights of owner. Holcombe, for tise, vs. Richmond & 
Danville R. Co. 776. ft 

. Same: Declaration amendable by inserting owner’s name suing 
for use. bid. 

. Malicious svit, failure to grant indulgence on mortgage, not ac- 
tionable, when. J/aradble vs. Mayer, Son & Co. 710. 

. Money had and received; one sells land of other, as his own, 
amount received for it recoverable. Niles vs. Groover, 461. 

. Process and service, none, andno waiver, no suit, and dismissal at 
trial term right. J/cGhee vs. Mayor, etc. of Gainesville, 790. 

9. Same: If bar of statute attaches, pending, no renewal of suit. 
Ibid. 
10. Purchaser of land takes deed signed in firm name; damages by de- 


lay, and expenses of securing correction, not recoverable 
French, Richards & Co. vs. Robinson, 707. 


ADMINISTRATORS AND EXECUTORS. 


1, Administration not necessary if life tenant dead, and remainder- 
men of full age, and no debts. Akin ct al. vs. Akin, 24, 

2. Same: And this would be so of heirs taking as distributees, Zid. 

3. Bastard dying, administration granted at instance of half-brothers 
and sisters valid, when. Langmade, administrator, vs. Tuggle 


et al. 770. 
Vv 78-52 
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. Same: Administration may be taken out after five years, as well as 
before. bid. 


. Bidder at sale of, taking possession, without complying with terms 
isintruder. Bagley vs. Stephens, 304. 


. Same: Subsequent purchaser from executor at panes sale, rights 
of, against intruder. did, 


. Bill for direction, filed by executor as such, how far is he as an 
individual a party? Fouche’, asst gee, et al. vs, Harison, ex’r, 
et al. 360. 


. Same: As to his right to convey his interest, pending the bill. 
Tbid. 


. Bond, breach of: Intestate has agent to collect funds and invest 
for wife; he does so, but takes title in his own name; not to 
administer is no breach. Beazley, ordinary, vs. Kendrick, ad- 
ministrator, 121. 

. Same: To refuse to administer lands, title to which is in wife of 
intestate at his death, is no breach of bond, did. 


. Devastavit of executor, suit for, evidence of his accumulating 


wealth pending trust, inadmissible.:' Watts, adm'r,. vs. Baker 
et al. 622. 


. Same: Husband of legatee competent witness, although himself 
a legatee, when his legacy not disputed, did. 

. Distributees, suit against, by one having judgment against ad- 
ministrator, must show what. 7Zift vs. Collier et al. 194. 

. Foreign administrator may sue here, although there be a domestic 
one, when. Smith, adm’r, et al. vs. Cuyler et al. 654. 


. Heir, sole, of borrower discharging usurious incumbrance, may 
recover back in hisown name. Pofge vs. Marshall, 635. 


. Purchaser at own sale, not entitled to set off value of improve- 
ments. Houston et al, vs. Bryan, 181. 


. Purchase by, at own sale, or by other for them, voidable. did. 


3. Receipt of administrator de donis non with will annexed, given to 
administratrix of deceased executor, open to explanation. Waz¢s, 
adm'’r, vs. Baker et al. 622. 


19. Trustee and his sureties on bond liable for not resisting unfounded 
claims. Smith, adm’r, et al. vs. Cuyler et al. 654. 


. AFFIDAVIT. 


Defined. Effect of signature and jurat. Loeb vs. Smith Bros. 
& Co. et al. 504. 


ALI1B/, 
Ctiarge as 10, approved in this case. Simpson vs, State, 91. 





ALIMONY. 


1. Granted, if libel pending, or parties living separate. Clcrk vs. 
Clark, 79. 


2. Same: Discretion of judge as to, not abused here. did, 
AMENDMENT, 


1. Cause of action, none stated, cannot be cured by amendment. 
Martin vs. Gainesville, etc. Railroad, 307. 

. Easement to drain plaintiff's water cn defendant’s land; damages. 
for stopping up; if easement not originally alleged, cannot. 
amend. did. 

. Judgment on two notes, one not due, amendment eliminating. 
undue part, proper. Sanner vs. Sayne, 467; and see Dye vs, 
Garrett & Latimer, 471. 

. Judgment in favor of rartners, one then being dead, not set aside,. 
but is amendable nuuic gro tunc. Guill vs, Pierce & Little, 49. 

. Negligence, acts of varied or added to by, may be. Harris vs.. 
Central Railrced, 525. 

. Plaintiff, trustee is and dies pending suit, name stricken and suit: 


proceeds in name of cestuis gue trust, when. Blalock vs. New-- 
hill et al. 245. 


APPEAL. 


1. Action for above $50, dismissed by justice, certiorari and not ap- 
peal. Rogers vs. Bennett, 707. 


2. Certiorari improper, until appeal to jury in justice’s court, where: 
facts involved. Shirley vs. Rounsaville & Bro. 708. 


3. Justice court, from, refusing to dismiss, not assignable as ground’ 
for new trial. Velvin vs. Hail et al. 136. 


ARBITRATION AND AWARD, 


1. Brief of evidence, filed with exceptions, found by jury incorrect, 
other brief filed by other party will stand in lieu of first. Wéil- 
kins et al. vs. Van Winkle & Co. 557. 


2. Exceptions, some good, some bad, motion to dismiss all properly 
denied. bid. , 


3. Judgment setting aside right, though reasons wrong, stands. /did. 


4. Oath taken by arbitrators not that prescribed in §4232, award set 
aside. did. 


5. Prevailing party having improper intercourse with arbitrators, 
award set aside. did. 
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ARREST OF JUDGMENT. 


Motion in, judgment by court on two notes, one not due, is proper 


remedy. Sanner vs. Sayne, 467; and see Dye vs. Garrett & 
Latimer, 471. 


ASSAULT AND BATTERY. 


1. Damages for, whether words opprobrious, and justify, is for jury. 
Tuckcrv vs. Walters, 232. 


2. Same: Use of knife in self-defense, when justified, 232. 


3. Riot, indictment for; law cf assault and battery not appticable. 
Perkins et al. vs. State, 316. 


ATTACHMENT. See Witness. 


1. Attorney swears to ground positively, though not so to debt, suffi- 
cient. Gazanvs. Royce & Co, et al. 513. 
. Bond, national bank obligor; suit on, State court has jurisdic- 
tion. Contincutal National Bank ct al. vs. Folsom, 449. 
. Fraudulent debtor: Writ not supported by sworn written evidence 


or order granting, falls, in claimcase. Gazan vs. Royce & Co. 
et al, 512. 


. Same: Issuing in name of firm, that individuals comprising not 
stated, immaterial. Jbid. 


. Fraudulent debtor: Judge acts judicially in granting, and judgment 
reviewable only by writ of error; aliter, if no order granting. 
Loeb vs. Smith Bros. & Co. et al. 504. 


. Same: Petition need not allege acts of debtor in more specific 
terms than §3297. did. 


. Fraudulent debtor: Affidavit not required if petition sworn to. 
Ibid. 


8. Same: Oral testimony cannot be heard. did. 


. Purchase money, affidavit must state ground positively, not in al- 
ternative. Brafman & Son vs. Asher et al, 32. 

. Same: But it may rest on more than one ground. did. 

. Service under §3354 on security, national bank obligor, binds 
bank. Continental National Bank et al. vs. Folsom, 450. 


ATTORNEY AND CLIENT. 


1. Advice of counsel, effect of in suit for malicious arrest. Fire As- 
sociation of Philadelphia vs. Fleming, 738. 


2. Confidential communications between (letters) not admissible. 
Lbid. 





INDEX. 821 


3. Continuance for absence of leading counsel denied, when. Szith 
vs. State, 71. 


4- Lien, transferred fi. fa., transferee holds divested of lien of plain- 
tiff’s attorney for fees, when. Speer vs. Matthews, 757. 

5. Payment to attorney for clicnt, discharges debtor,when. Sackson 
vs. Mayor, etc. cf Rome, 344. 


6. Attorney’s fees recoverable as part of damage in suit by pledgee 
of warehouseman’s receipt taken to secure note “with counsel 
fees,” when. Planters’ Rice-Mill Co. vs. Merchants’ etc. Bauk, 
574- 


AUDITORS. 


1. Exceptions of fact, jury must pass on seriatim,; verdict general, 
wrong. Mayo vs. Keaton, adm’r, 125. 


2. Exceptions, none filed, court may decree on finding of. did. 
3. Same: Of fact, must be passed on by jury. did. 


BAILMENTS, 


1. Bank, deposit in is not bailment, but bank becomes debtor to de- 
positur. Ricks vs. Broyles, receiver, 610, 

2. Garnishment, fund in bailee’s hand to be paid over to third per- 
son, subject when. Cox vs. Reeves, 543. 

3. Warehouse receipts, effect of, in hands of dona fide holder for 
value, Planters’ Rice-Mill Co. vs. Merchants’ National Bank, 
etc. 574. 


4. Same: If holder pledges same to borrow money, pledgee may 
hold warehouseman thereon, though fictitious, did 


BANKS. 


1. Deposit is a loan, and bank is debtor of depositor. ticks vs, 
Broyles, receiver, G10. 
. National; obligor in attachment bond, suit on, State court has 
jurisdiction. Continental National Bank et al. vs. Folsom, 449. 
. Payee of accepted draft, dishonored, not bound to charge it up to 
drawer’s account, who was its customer. Flournoy & Epping 
vs. First National Bank, 229. 


BASTARDS. 


1. Mother of, sole heir, where bastard has no brothers and sisters. 
Lengmede, adm’r, vs. Tug gle et al, 770. 


2. Same: Mother dying after marriage, estate cast on husband. /did. 
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3. Same: Father dying, estate cast on his heirs at law. did. 


4. Putative father may make provision for, by will, though father 
white and bastard colored. Smith et al. vs. DuBose et al., ex’rs, 


415. 
BETTERMENTS. 


1. Administrator, purchase by, at own sale, not entitled to set off, ex- 
cept when. Houston et al. vs. Bryan, 181. 


2. Improvements equal to mesue profits, offer to show, too late after 
argument begun. McDowell vs. Sutlive et al. 149. 


BILL OF EXCEPTIONS. See Practice in Supreme Court. 
BILLS OF LADING. 


Symbols of property ; nature discussed. Planters’ Rice-2Zill Co, 
vs. Merchants’, etc. Bank, 574. 


BONDS. See Administrators and Executors; Railroads. 


Recognizance, criminal, surety may show indictment invalid. 
McDaniel, governor, vs. Campbell, 188. 


BRIDGES. See County Matters. 


BURGLARY. See Criminal Law. ’ 


Larceny from house, conviction for, sustained under indictment 
for burglary. Polite vs, State, 347. 


CATTLE. 


1. Trespassing, owner liable at common law, fence or no fence. 
Bonner vs. DeLoach, 50. 


2. Same: So in Georgia, if protected by legal fence. did. 
3. Same: Remedy by impouncing, cumulative only. bid. 


4. Same: Allegation, “could not catch to impound” does not imply 
that stock law was of force. bid. 


CERTIORARI. 
1. Action for above $50, dismissed by justice, appeal improper. 
Rogers vs. Bennett, 707. 


2. Answer, justice’s failure to remember facts because of lapse of time’ 
Simpson vs. McBride, 297. 

3. Appeal, must be to jury in justice’s court, if facts involved, though 
amount under $50. Shirley vs. Rounsaville & Bro. 708. 
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. Judgment not sustaining, evidence conflicting, verdict stands. 
Singer Mfg. Co. vs. Cole, 353. 


. Justice gives judgment for plaintiff, jury finds verdict for, and Su- 
perior Court sustains finding, not interfered with. Simpson vs. 
McBride, 297. 


. Levy, illiterate constable, mark good, when. did. 


. New trial, claim case, first grant not disturbed. Suddeth vs. Kra- 
mer, 353- 
. Section 4067 construed. Rome Railroad Co. 7s. Ransom, 705. 


. Traverse pending, error to dispose of case on its merits. P2cllips, 
Fr. vs. City of Atlanta, 773. 


CHARGE OF COURT. 


1. Accident, if injury was mere, then no recovery, not error. Zn- 

right vs. City of Atlanta, 289. 

. Error in not hurt defer.dant, where verdict for plaintiff demanded 
by the evidence. Graham vs, Mitchell, 310. 

. Evidence apparently conflicting, ‘‘must reconcile if can,” error to 
refuse request. ickerson vs. State, 15. 

. Husband’s power to bind wife’s estate by assuming to act as her 
agent, proper charge as to. Foster & Ackerman vs. Fones, 153. 


. Jurisdiction, amount, justice’s court, summons governs; if findin 
’ J 4 & 
exceeds, error to charge want of. Velvin vs. Hail et al. 136. 


. Same: Damages, interest, if to add takes without, error to charge 
“may allow interest.” did, 

. Negligence and diligence, charge must leave to jury. Harris vs. 
Central Railroad, 525. 

. Railroad culvert backing water, charge that right of way granted 
covered such damage, denied. Georgia Railroad vs. Berry, 748, 

. Recommendation to mercy, charge criticised here. Blackman 
vs. State, 592. 

. Statement of defendant, faiture to charge as to, not work reversal, 
when. Seyden vs, State, 105. 

. Weight of evidence, credibility, impeaching, sustaining, etc., charge 
as to properly given here. Simpson vs. State, 91. 


CHARTERS. 


1. Courts powcr of to grant, legislative, not judicial. Gas-Light Co. 
of Augusta et al, vs. West et al. 318. 

2. Same: No power in any one to object; and orders granting not 
reviewable. did. 
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CLAIM. See Hoznestead. 


1, Attachment levied, claimant may move to dismiss levy, not to quash 
writ. Gazan vs. [Royce & Co. et al. 512. 
Same: Contrary doctrine of Hines & Hobbs vs, Kimball et al. 47 
Ga, 587, disapproved. did. 
. Same: Claimant not fling exceptions Jendente lite to refusal to dis- 
miss attachment, may still move to dismiss levy, did. 


. Same: Issuing in name of firm, that individuals comprising rot 
stated, no ground for dismissing levy. did. 

. Samc: Verdict subjecting, supported here. did. 

. Fraud in claimant, izdicia here establishes, a verdict for him set 
aside, Hart vs. Rafter, 478. 

. Fraudulent conveyance to avoid debts, that land conveyed was 
held by debtor under deed reserving lien, which claimant paid 
off, proper circumstance to show dona fides. Park vs. Snyder 
Iarris, Bassett & Co, 571. 

. Mortgage, chattel, executed in Alabama, conveys title, and may 
claim against attachment levied here, when. Peterson vs. Kaig- 
ler & Walker, 465. 


. Property levied on, sold for more than plaintiff’s judgment, and 
appropriated by claimant, decree for plaintiff for amount of his 
fi. fa. here. Tift vs. Keaton, 235. 


. Trustees, church, judgment against A. & B. as such, plaintiff must 
show they were such. Alexander vs. Baker, 219. 


CODE. Sce Cede Sections. 


Unauthorized change in code of 1868, not ratified by constitu- 
tion of 1868. McDaniel, governor, vs, Campbell, 188. 


CODE SECTIONS. 


§4(6). Substantial compliance all that is necessary. Turacr vs. State, 
179. 
44. Colored concubine of white man, bastards and bastard’s children 


stand on same footing as whites. Smith et al. vs. DuBose ct 
al., ex’rs, 434. 


415. Leading counsel, court to determine who is. Swmith vs. State, 71. 

496. Cited and applied. Dearing vs. Shepherd ct al. 28. 

691. Cited and applied. did. 

737. Private way over city commons obstructed, ordinary has jurisdic- 
tion to remove. Duggan ct al. vs. Cox et al. 158. 


1282. Superintendent, not qualified as prescribed, election illegal. 
Walker et al. vs. Sanford, ordinary, 166. 
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Place not one prescribed, illegal. did. 
License, county commissioners have discretion to grant or refuse. 
Eve, commissioner, vs. Simon, 119. 
. Minor having ordinary of cértain county to appoint guardian, 


thereby selects that county as his residence. Dampier vs. Mc- 
Call et al. 607. 


. Alimony granted when parties living in state of separation. Clark 
vs. Clark, 79. 
Lien of attorney not defeated by setting off other judgment. 
Caudle vs. Rice, assignee, 81. 
Farming business, note for supplies given by one partner binds 
firm. Selman vs. Brown, Nunnally & Co. 333. 
. Partnership, “for limited time,” both bound until actual notice of 
expiration. S?¢. Louis Electric Light Co.vs. Marshall & Russell, 
172. 
Cited and applied. ay vs. Whelchel, 78S. 
Deed reserving lien for purchase money is in nature of mortgage. 
Park vs. Snyder, Harris, Bassett & Co. 571. 
. Common carrier: Affidavit must show demand made, after debt 
became due. Central Railroad vs. Sawyer, 784. 
1991. Counter-affidavit too late after levy and sale. Smith vs. McPher- 
son, 184, 
2057(a), (2). Heir discharging usurious incumbrance may recover back, 
when. Pofge vs. Marshail, 639. 
2057(/). Deed to secure usury, called rent, void. AZorrison et ux. vs. 
Markham, 162. 
2137. Ordinance requiring license may be enforced by fine. Puiiilifs, 
Fr. vs. City of Atlanta, 774. 
2211, When agency known, indorser not liab:e individually. Bank of 
the University vs. Hamilton et al. 314, 
2270. Cited and applied, Akin et al. vs. Akin, 27. 
2283. Tenant cannot attorn to another, without first surrendering posses- 
sion, McDovwell vs. Sutlive et al. 148. 
2303. Adverse possession, when only possible. did. 


2309. Express trust, how created. Beazley, ordinary, vs. Kendrick, 
adm’r, 121. 


2330. Narrows considerably discretion of trustees in the usc of money. 
Ricks vs. Broyles, receiver, 610. ; 


2386, If date postponed, actual notice of second date enough, ten days 
not required. Phillips vs. Chapman, 163. 


2399. White testator, legacy to colored bastard, sustained. Smith et al. 
vs. DuBose et al. ex’rs, 434. 





























































































































. Cited and applied. Watts, adin’r, vs, Baker et al. 629. 
2456. 
2457- 
2457- 


2494. 
2571. 


2634. 
2635. 
2637. 
2642. 
2679. 
2683. 
2752. 


2752. 
2786. 


2999. 
3033. 


3034- 
3065. 


3068, 
3072. 


3095. 
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Cited and applied. Fraser, guardian, vs. Dillon et al. 475. 

Cited and applied. did, 

Error in number of lot bequeathed, Rogers, adm'’r, vs. Rogers et 
al. 693. 

Cited and applied, Smith, adm’r, et al. vs. Cuyler et al. 654. 

Child entitled to effects of father living separate. Clarke vs. Flem 
ing, 782. 

Cited and applied. Brooks ct al. vs. Matthews, 741. 

Cited and applied. Foster & Ackerman vs. Fones, 157. 

Relates to contract, not to crime. McCoy vs. State, 496 

Cited and applied. Seegar vs. Smith, 618. 

Cited and applied. Say vs. Whelchel, 789. 

Fi. fa. and deed admissible as color of title, when. ile, trustce, 
vs. Fleming, 4. 

Cited and distinguished from §4303. McCoy vs. State, 496. 

Cited and applied. Love vs. Statc, 68. 


Overdue is notice, and if several, and some not due, it is notice 
as to whole set. Harrell vs. Broxton, 132. 


. Cited and applied. Soluble Pacific Guanc Co. vs. Harris, 20 

. Cited and applied. Brooks ct al. vs. Matthews, 741. 

. Cited and applied. J?aden et al. vs. Georgia Railroad, 47. 

. Requisite allegations. Marable vs. Mayer, Son & Co. 712. 

. Cited and applied. did. 

. Cited and applied. did. 

. Railroad, side-track in street; noise and smoke, is public nuisance, 


when. Kavanagh vs. Mobile & Girard R. Co. 272. 


Side-track in street; noise and smoke gives private action, when. 
Ibid. 


Liv2-stock shipment. Cited and applied. Columbus & Western 
Rwy. Co. vs. Kennedy, 653. 


Cited and applied. Raden et al. vs. Georgia Railroad, 47. 

Seizure and occupation of property illegal, nominal damages fol- 
low. Carlisle vs. Callahan, 322. 

Value of one’s time in his business protracted by the trespass. 
Ibid. 

Nuisance, water. Section cited and applied. Brimberry vs. Sa- 
vannah, F.& W. R. Co. 645. 


If on trial of bill, only case at law is made, dismissal right, Wéil- 
liams vs. Haynes et al. 133. 
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3117. Mistake and latent ambiguity distinguished, J/ouston et «al. vs. 
Bryan, 184, 

3149. Receiver holds subject to the direction of the court. Jficks vs, 
Broyles, receiver, 610. ‘ 

3149(@). Grant of injunction and receiver for insolvent corporation, 
sustained here. Wilcoxon Mfg. Co, vs. Atkinson, adm’r, 338. 

3176. Cited and applied. Brooks et al. vs. Matthews, 741. 

3191. Cited and applied. Seegar vs. Smith, 618. 

3263. Rule as to infants is indulgent. Blalock vs. Newhill ct al. 248. 


3264. Attorney swears to ground positively, bu: not so to debt, sufficient, 
Gazan vs, Royce & Co. et al, 524. . 


3264. Individual names of partners suing out, not set out, no ground for 
dismissing levy, in claim case, did, 


3293. Attachment for purchase money, affidavit must state ground 
positively, not in alternative, Brafman & Son vs. Asher et 
al, 32. 

3297. Affidavit unnecessary, if petition sworn to. Requisites of petition. 
Loeb vs. Smith Bros. & Co. et al. 504. 


3335. Appearance and plea waives process and service. Moulton vs. 
Baer, 218, 


3335- Cited and applied. McGhee vs. Mayor, etc. of Gainesville, 791. 


3354. National bank obligor, service on security binds. Continental Na- 
tional Bank et al. vs. Folsom, 450. 


3360. Applicable to action in short form. Blalock vs. Newhill et cl, 248. 
3362. Judgment conclusive on verdict finding three-sevenths of fee. 
McDowell vs. Sutlive et al. 147. 


3454. Set-off, need instrument set up as, be proved? Query. Shipp et 
al, vs. Davis, 204. 


3464. Purchase by administrator at own sale, is not Jona fide. Houston 
et al. vs. Bryan, 184. 


3479. Easement, basis of action, not alleged, cannot cure by amendment 
Martin vs. Gainesville, etc. Railroad, 309. 

3487. Striking trustee and leaving beneficiaries... Blalock vs. Newhill et 
al, 247. 


3490. Suit void if no process or waiver, McGhee vs, Mayor, etc. of, 
Gainesville, 791. 

3522. Witness absent, what affidavit must embrace. Polite vs. State 
347- 

3525. Not for delay only, not appearing, continuance deried. Sm:th vs. 
State, 71. 


3559. Auditor’s report, exceptions of fact; verdict how to be framed, 
Mayo vs, Keaton, adm'r, 125. 
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3561. Charge murder, verdict for ‘‘involuntary manslaughter,” means 
highest grade. Wright vs. State, 193. 


3586. Purchase money notes transferred without endorsement or guar- 


anty, holder is only ordinary creditor. Carhart vs, Revicre 
sheriff, et al. 173. 


3587. Cited and applied. Sanner vs. Sayne, 467. 


3591. Conviction of witness, and that verdict was in consequence of his 
testimony must appear. Munro vs. Moody & Fry, 128. 


3721. Facts here not warrant new trial. Codd vs. State, 802. 


3798. Letters between attorney and client privileged. Fire Association 
of Philadelphia vs. Fleming, 736. ~ 


3801, Parol evidence to ascertain object of testator’s bounty. Houston 
et al. vs. Bryan, 184. 


3801. Cited and appiied. Rogers, adi r, vs. Rogers et al, 693. 

3801, Cited and applied. Watts, adm'r, vs. Baker et al. 628. 

3807. Cited and applied. did. 

3854. Cited and applied, did. 

3867. Cited and applied. Cariisle vs. Callahan, 321. 

3888, No caption or preamble required, Flournoy & Epping vs. First 
National Bank, 227. 

3911. Number, provision as to, directory merely. Turner vs. State, 179. 


3998. Service by publication will bind non-resident defendant. Patton 
vs. Childs et al. 352. 


4066. Traverse pending, case cannot be disposed of onits merits. P4il- 
lips, Fr. vs. City ef Atlanta, 774. 
4067. Construction of this section. ome Railroad Co. vs. Ransom,'705. 
When certiorari, and when appeal. Rogers vs. Bennett, 707. 


4077. Injunction will lie to restrain eviction, under what circumstances, 
Gilmore ct al. vs. Wells et al. 197. 


4072. One having bare right to the possession may expel intruder. Bag- 
ley vs. Stephens, 307. 
4162. Is superseded by $4161. Mandeville vs. Askew, Bradley & Co. 19 


. Judge may render decree where no exceptions of fact. AZayows, 
Keaton, adm’r, 125. 


4232. Arbitrators taking cifferent oath, award set aside. Witkins ct al. 
vs. Van Winkle & Co. 557. 


4272(2). Code addenda, page 9, does not dispense with any party in‘cr- 
ested in sustaining judgment below, Saker et al., adm'rs, vs. 
Thompson et al. 744, 


4284. Verdict, where should have been nonsuit, affirmed with cirections. 
Ltowah Mfg. Co. vs. Alford, 347. 
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4303. This section and not 2637 defines duress that will excuse crime. 
McCoy vs. State, 496. 


4372. Provocation of language used by the female may be shown. Col. 
lins vs, State, 87, 


4372. Words, “Go to hell, God damn you,” conviction sustained. Rat» 
teree vs. State, 335. 


4424. Fraudulent conversion defined. Etheridge vs. Statc, 340. 
4514. Riot, rescue, attempt at, is, when. Fisher vs. State, 258. 
4710. This section is directory only, Rosenbrook vs. State, 111. 
4710. Same: Order of callis in discretion of judge. did. 
4710, Same: And even if notso, injury must appear, did. 


5017. Colored concubine of white man, bastards, ctc., status same as 
whites, Smith et al. vs, DuBose et al., ex’rs, 434. 


5020. Conviction of crime, works no corruption of blood or forfeiture of 
estate. did, 


5077. Courts, power of, to grant legislative, and not reviewable. Gas. 
Light Company of Augusta ct al. vs. West et al. 319. 


5190. Not prevent mandamus to compel county to pay judgment for 
damages for defective bridge, Dearing vs. Shepherd et al. 28, 


5218. Right of sale and reinvestment, discussed, Linch et al. vs. McIn- 
tyre et al, 212. 


COMMON CARRIERS. See Railroads. 


CONFIDENTIAL COMMUNICATIONS. See Attorney and Client. 


CONSIDERATION. 


1, Promissory notes, maker’s defences against holder with notice, 
FTarrell vs. Broxton, 129. 


CONSTITUTIONAL LAW. 


1, City’s power to create debts, inhibition does not apply to cash con 
tracts, City of Conyers vs. Kirk & Co. 480. 

2. Code, §5190, not prevent mandamus to compel county authorities 
to pay valid judgment. Dearing vs, Shepherd ct al. 28. 

3. Constitution U. S. 14th amendment, rights of colored concubine 
under, Smith et al. vs. DuBose et al., ex'rs, 414. 


4. Judgment by court, order allowing counsel leave to enter, is so. 
Tift vs. Keaton, 235, 


5. Judgment by court, unconditional contract defined. Dye vs. Gar- 
rett & Latimer, 473. 
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6. Local option law is so. Menken vs. City of Atlanta, 668; Mabra 
vs, City of Atlanta, 679. 
y. Municipal corporation, before and since constitution of 1877, liable 
for negligence. City of Atlanta vs. Word, 277. 
8 Same: Since Constitution of 1877, if not negligent may set off, 
enhancement. did. 
9. National banks, State jurisdiction of suits against, discussed and 
declared, Continental National Bank et al. vs, Folsom, 450. 
to. Taxation, exemptions, parsonage liable for street-paving assess- 


ment. Wardens, etc. of St. Mark’s Church vs. Mayor, etc, 
of Brunswick, 541, 


CONSTRUCTION, See Contracts; Wills. 


CONTEMPT. 


Fees of master, failure to pay, is not, unless. Fouchké, assignee, 
et al. vs. Harison, ex’r, et al. 360. 


CONTINUANCE. 


1, Absence of witness, several times continued for, refused here, 
though motion fully up to rule. Freeman vs, State, 663. 

2. Absencc of witness, not by procurement, and expectation to have 
him by next term, must appear. Collins vs. State, 87. 

3. Counsel, absence of leading, continuance denied, when. Smith 
vs. State, 71. 

4. Same: Leading counsel, court must determine who is. did. 

5. Same: Motion made “not for delay only,” not appearing, denied. 

Ibid. 
6. Counsel, absent from sickness, “expect to have present at next 


term,” showing defective in this, denied. Lamar et al. vs. Mc- 
Daniel, governor, 549. 


y. Delay only, not for, and expectation to have witness at next term, 
showing must embrace. unnals vs. Aycock, 553. 

8. Delay only, not made for, application not showing, refused. Bog- 
gess vs. Lowrey, 353. 

9g. Delay only, not for, showing defective in this, denied, Lamar et 
al. vs. McDaniel, governor, 549. 


10. Witness absent, repeated continuances for, discretion of court. 
Runnals vs. Aycock, 553. 


11. Witness absent, showing defective here in several particulars, con- 
tinuance denied, Smith vs. State, 71, 


12. Witness absent, what affidavit as to must embrace, Folite vs 


State, 347. 
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CONTRACTS. See Fferitilizers. 


1, Breach of, special facts here make suit for, and not for fraud and 
deceit. Alston vs. Gillespie, 665. 

. Construction: “ If said soapstone and talc, on development, proves 
a failure,” are qualified by words, “or that supply of same should 
not prove to be in reasonable degree,” and refers to quantity, 
not quality, Tilton vs. Butts, DePue & Co. et al. 30, 

. Gift, void or illegal, based on past cohabitation only, is not. Smith 
et al, vs. DuBose et al., ex’rs, 413. 

Same: Future illicit intercourse, effect of. did. 


. Mortgage, silent as to granting indulgence, not supplied by parol, 
when. Afarable vs. Mayer, Son & Co. 710. 


Rescind, seller may, for fraud in purchaser, when. Hughes et 
al. vs, Winship Machine Co. 793. 


Same: Rights superior to older judgment creditors. bid. 


Recission without full knowledge of facts, effect discussed. Har- 
low vs, Cleghorn, 588, 


9g. Warehougeman’s receipts, rights of pledgee of. Planters’ Rice- 
Mill Co. vs. Merchants,’ etc. Bank, 574. 


CONTRIBUTION. 


Partners, iudgment against M. & T. as, T. paying off, held to 
have no right to, against M.here. Morris vs, Neel, receiver, 


797- 


CORPORATIONS. See Railroads; Municipal Corporations; Relig- 
_ tous Corporations. 


1. Name imports a corporation, though not alleged that plaintiff is 
so, good after judgment. Saint Cecilia’s Academy vs. Hardin, 
39- 


Same: Whether name imports, judicially determined. Rules 
for deciding. bid. 


COSTS. 


Election, local option, contest, law makes no provision for costs. 
Walker et al. vs. Sanford, ord’y, 165. 


COUNTY MATTERS. 


1. Bridge, contract not let to lowest bidder, injunction restraining 
payment of excess. Crabtree ct al. vs. Gibson, ord’y, et al. 230. 
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2. Bridges, damages for'defective, county liability, members of Su- 
preme Court now in harmony as to. Dearing vs. Shepherd et 
al, 28, 


3. judgment against county, mandamus lies against county commis- 
sioners to enforce payment. did. 

4. Liquor license, commissioners have discretion to grant or refuse. 
Eve, com’r, vs. Simon, 120, 

5. Treasurer refusing to pay orders of ordinary for building court- 
house, subject to mandamus. Shannon vs. Reynolds et al. 760. 


6. Same: He may show fraud or mistaxes in the orders, but other- 
wise he cannot go behind judgment of ordinary. did. 


COURTS. 


1, Charters, power to grant legislative, and not reviewable. Gas- 
Light Company of Augusta et al, vs. West et al. 318. 


2. Jurisdiction; City Court Carrollton; civil; discussed. Gyrcen vs. 
Lester, 86. 


CRIMINAL LAW. See titles cf particular offences; Local Option ; 
Liquor. 


1, Abandonment, indictment must allege that it was wilful and that 
* child was left in destitute condition. McDaniel, governor, vs 
Campbell, 188. 


2. Same: ‘‘Voluntary’”’ and ‘‘destitute’’ defined. did. 

3. Accomplice, slight evidence will corroborate. Evans et al. vs. 
State, 351. 

4. Agency, plea of, criminal law gives no consideration to. Meuken 
vs. City of Atlanta, 672. 

. Assault and battery ; cut and stabbed with knife, can scarcely be 

mere assault and battery. Zwurner vs. State, 175. 

6. Same: With intent to murder. /did, 


7. Burglary; breaking inner door, though outer door left open, suf- 
ficient. Daniels vs. State, 98. 


. Burglary; evidence supports verdict here. Simpson vs. Statc, gt. 


g. Confessions: Voluntary, though not so if disclose facts which 
followed up prove true, admissible. Daniels vs. State, 99 


10. Same: Aliter, if followed up and not confirmed. Jéid. 


11. Same; Andin larceny case, property must be identified by evi- 
dence aliunde. Ibid. 


12, Same: If admitted, and subsequently shown not free, remains, 
judge carefully limiting effect. did. 
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_ 13. Dockets, order of calling, under §4710, is in discretion of judge. 
Rosenbrook vs. State, 111. 


14. Forged title, indictment under act 25th December, 1883, when 
sufficient. Watson vs. State, 349. 

15. Former conviction, plea of, requisites of. Daniels vs. State, 99. 

16. Fraudulent conversion under code, §4424, defined. Etheridge vs, 
State, 340. 

17. Involuntary manslaughter, verdict for, means highest grade 
Wright vs. State, 192. 

18, Same: Remanding jury, however, to specify grade, not revers- 

ible error. did. 


. Larceny, duress, goods sold under, no larceny to take back. Love 
vs. State, 66. 


Same: So where contract for sale executory. did. 

. Murder. Evidence sustains verdict. Smith vs. State, 71. 

. Murder. Recommendation to mercy, charge as to, criticised here. 
Blackman vs, State, §92. 


23. Obscene and vulgar language in presence of female; language by 
her, provoking, may be shown. Collins vs. State, 87. 


24. Receiving stolen goods, guilty knowledge how shown. Codd vs. 
State, 802. 


25. Statement of defendant, failure to charge as to, not work reversal, 
where not requested. Seyden vs. State, 105. 

26. Tippling-house, keeping open on Sunday, what circumstances will 
justify opening, discussed. bid. 


27. Same: If open for one moment, for any purpose, contrary to 
law. bid. 


28. Same: One person admitted was “cold” and other had “chill.” 
Ibid. 


29. Same: Charges refused here were properly refused. did. 


DAMAGES. See Assault and Battery ; Libel ; Nuisance ; Railroads. 


1. Consequential, recoverable, if flowing directly from trespass, Car- 
lisle vs. Callahan, 320. 


2. Failure of consideration; goods worth how much less, burden on 
plaintiff to show. Moulton vs. Baer, 215. 


3. Interest added in, not so, if whole makes finding above justice 
court jurisdiction. Velvin vs. Hall et al. 137. 


4. Nomina! recoverable for illegal seizure and occupation, though 


no actual shown. Carlisle vs. Callahan, 320. 
v 8-53 
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5. Personal injury, boy stealing ride on tender, verdict not disturbed, 
when. Branham vs. Central Railroad, 35. 


6. Sewer draining plaintiff's water on defendant's land, stopping up 
not actionable, if no easement alleged. Martin vs. Gainesville, 
etc. Railroad, 307. 
Same: Amendment alleging easement disallowed. did. 
. Trespassing cattle. Bonner vs, DeLoach, 50. See Cattle. 


9. Write off part of verdict, in torts to person, court cannot, Car- 
lisle vs. Callahan, 320. 


10, Aliter, if tort is to property, did. 
DEBTOR AND CREDITOR. 


1. Conveyance by debtor to avoid creditors, circumstances showing 
bona fides in his vendee. Park us. Snyder, Harris, Bassett & 
Co. 571. 

2. Distress for rent; counter-affidavit under §1991, too late after levy 
and sale, Smith vs. McPherson, 34. 


3. Landlord’s special lien prevails over claim of purchaser (fertilizer 
seller) with notice. Soluble Pacific Guano Co. vs. Harris, 20. 

4- Money rule; awarded to one creditor, and on ceréiorari affirmed, 
older cannot then come in andtake, Walker vs. Inman et al. 
53. 

5. Usury paid by insolvent debtor to one creditor, not recoverable by 
other, Singleton, Hunt & Co. et al. vs. Patillo et al. 269. 


6. Wife pays for land with gross proceeds from keeping boarders, 
husband’s creditor cannot subject, when. McNaught & Scrutchin 
vs. Anderson, 499. 


DEEDS. 


1. Costs of securing conveyance fall on purchaser. French, Rich- 
ards & Co. vs. Robinson, 701. 


2. Fee, conveying, absolute in terms, not converted into mortgage by 
entry of grantee that it is to be cancelled on payment of debt. 
Fay vs. Whelchel, 786. 
Same: Possession remaining in grantor, neither prescription 
nor limitations available to suit in ejectment. did. 


4. Same: If deed is really as security, equitable relief admin- 
istered. bid. 


5. Lien declared in deed is in nature of a mortgage on premises con- 
veyed, Park vs. Snyder, Harris, Bassett & Co. 571. 

6. Partnership, signed by, in firm name, valid title in law and equity, 
when. French, Richards & Co. vs, Robinson, Jot. 
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Same: Ratification by individual members receiving proceeds. 
Ibid. 


Same: Express ratification, delay in cxecuting and expense of 
securing gives no right of action. /érd. 


g. Security or sale, whether it isso question, of intent not form. Pope 
vs. Marshall, 635. 


10. Same; Actual value of land proved to iilustrate. did. 


11, Usury, tainted with; rights of vendee in possession. Page vs. 
Blackshear, 601. 


12, Same: Whether such deed is an equitable mortgage, not de- 
cided. bid, 


13. Same: Vendee in possession liable only for rents actually re- 
ceived, bid, 


DEFAULT. 
Defendant in, rights of to resist. Sanner vs. Sayne, 467. 


DEMURRER. 


Overruling of, even if wrong, no ground for a new trial. /togers;. 
adw’r, vs. Rogers et al, 688. 


DOWER. See Wills. 


Relinquished, and land sold, widow may assert against purchaser: 
under special facts of this case, Harlow vs. Cleghorn, 588. 


DURESS. 


1. Code, §2637, relates to contract, not to crime. McCoy vs. State,496i- 
2. Same: Duress to excuse crime, defined. did. 


3. Sale here was under, and hence no larceny to take back. Love’ 
vs. State, 66, 


EASEMENTS. 
1, Sewer discharging on defendant’s land, damages for stopping up, 


no recovery if no easement. Martin vs. Gainesville, etc. Rail- 
road, 307. 


2, Same: Original declaration averring none, amendment setting 
up easement, not allowed. did. 


EJECTMENT. See Deeds. 


1. Common grantor, both sides claiming under, oldest deed prevails. 
Blalock vs, Newhill e¢ al, 245. 
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- Defendant dead, real claimant may be made party, how. bid. 


3. Grant from State, plaintiff shows, prescriptive title in defendant 
not made out, when. Graham vs. Mitchell, 310. 


4. Joint demise laid, joint interest in plaintiff's lessors must be shown. 
Etowah Mfg. Co. vs. Alford, 345. 


5. Plea of former recovery, held good here, Linton vs. Harris, 265. 
6. Plea of general issue, means what. Day et al. vs, Case et al. 58. 


ELECTIONS. 


1. Place not established precinct, but three miles off, illegal. Walker 
et al. vs. Sanford, ordinary, 165. 
2. Superintendent at one precinct not person named in statvte, ille- 
gal, and precinct rejected, did, 


EQUITY. 


1, Bill, allegations make case in, but proof not sustaining, dismissed, 
though proof makes case at law. Williams vs, Haynes et al. 
133. 

2. Cross-bill filed, complainant cannot dismiss bill after, when, WV. 
& A. F. Tift vs. Keaton, 235. 


3. Laches will not relieve against act which reasonable diligence 
would have prevented. Davenport, Fohnson & Co. vs. W. M. 
& R. F. Lowry, 89. 


4. Railroads combine to divert earnings of bonded road from its 
bonded debt, equity will retain bill for relief. Port Reyal & Au- 
gusta Railway Co. et al. vs. Branch et al. 113. 


o 


ESTATES. 


1. Remainder to “such child as I may leave living” covers husbard’s 
child, when. Houston et al. vs. Bryan, 181, 


2. Tenant in common, adverse possession against cotenant only pos- 
sible, when. McDowell vs. Sutlive et al. 148, 


ESTOPPEL. 
1. Attorney of plaintiff in f. fa. estopped from asserting lien against 
transferee, when. Sfeer vs, Matthews, 757. 


2. Judgment, levy, claimant estopped to deny validity, when. 7ift 
vs. Keaton, 238, 


3. Mortgagor takes deed from mortgagee, and then mortgages to him, 
estopped to deny her title. Mims ct al. vs, Wight, 12. 

4. Mortgage, describes stock of goods, and locates it, mortgagor es- 
topped to deny recitals. Marable vs. Mayer, Son & Co. 60, 





INDEX: S37 


5. Possession, consent rule admitting, not estop defendant from 
setting up better title in himself. Day et al. us. Case et al. 58. 


6. Same: Nor from requiring plaintiff to show title to premises in 
dispute. did. 


7, Sewer mains; ordinance prohibiting unauthorized connection 
with, city estopped by recognition, when. City of Allanta vs. 
Word, 276. 

8. Void process, sale under, defendant estopped by his conduct here 
to deny legality. Reichert vs. Voss, 54. 


EVIDENCE. 


1. Accomplice, slight evidence will corroborate. Evans et al. vs. 
State, 351. 


Admitted improperly, still if enough without, admission no harm, 
Carlisle vs. Callahan, 320. 


. Books improperly rejected, immaterial where same facts proved 
by parol. City of Conyers vs. Kirk & Co. 480. 


. Color of title, tax fi. fa, and deed admissible as, against life ten- 
ant, when. ile, trustee, vs. Fleming, 2. 


. Expert testimony, rule as to laying foundation for, applies only to 
one unacquainted with facts and surroundings, 


‘allian vs. Au- 
gusta & Knoxville Railroad Co. 749. 


Same: If witness has such knowledge, may give his opinion, 
whether expert or not. did. 


. Fertilizers, effect on crops, not admissible, when. 


Hamlin vs. 
Rogers, Worsham & Co. 633. 


. Hearsay, conversation admissible to fix date. Harris us. Central 
Railroad, 525. 


. Husband and wife may testify for each other. 


Watts, adm’r, vs. 
Baker ct al. 629, 


10. Same: And so may husband of legatee, who is himself a legatee, 
in suit against executor for devastavit, when. Jbid. 


11, Malicious arrest ; arresting witness to testify against insured; 
that insured recovered irrelevant, Fire Association of Philadel- 

phia vs. Fleming, 736. 
. Partnership sued, letters of plaintiff to third person showing sale 


to one partner only as individual, admissible. Adams vs. Eath- 
erly Hardware Co. 485. 


. Processioning, return, when competent as, Phillips vs. Chapman, 
163. 


. Property seized and sold by officer, evidence inadmissible without 
proot of authority, Shiver vs. Dentley, adm’r, 537. 
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15. Sale by acre or by tract, evidence of other offers to sell. Seegar 
vs. Smith, 616. 


EXCEPTIONS PENDENTE LITE. 


1, Error not assigned on, Supreme Court will not consider, Run- 
nals vs. Aycock, 553. 


2. Motion to dismiss overruled, verdict for defendant cures error. 
Lbid. 


3. Motion to dismiss case overruled, and exceptions filed, no error to 
refuse to consider at nextterm. did. 


FAILURE OF CONSIDERATION, See Damages. 


FENCES. See Cattle. 


1. Cattle trespassing, damages by action for. Bonner vs. DeLoach, 50. 
2. Same: Remedy by impounding, cumulativeonly. did. 


FERTILIZERS. 


1. Seller is required only to guarantee that it contains ingredients of 
attached analysis. Hamlin vs. Rogers, Worsham & Co. 631. 


Same: Effects on crops, when admiss*ole and when not. did. 


Same: Exception that charge did not explain what constituted 
an inspection, without merit, when. did. 


4. Same: Refusal to charge on want of tags, right, here. did. 


5. Tags, will absence of render sale illegal where analysis is branded 
on packages? bid, 


FORFEITURE. 


Conviction for no crime works corruption of blood or forfeiture of 
estate. Smith et al. vs. DuBose et al., ex’rs, 415, 


FRAUD. See Sales. 


1. Agent in, principal when bound, and when not. Hamilton vs. 
Georgia Railroad, 328. 


2. Bastard, mother inducing testator falsely to believe his, proper 
.charge asto, Smith ct al. vs. DuBose et al., ex’rs, 415. 


3. Claim, indicia here established fraud in claimant, and verdict for 
him set aside, Hart vs. Rafter, 478. 


4. Claim, conveyance by debtor to escape creditors, deed to debtor 
reserving lien paid off by claimant after deed to her, proper cir- 
cumstance to show dona fides. Park vs. Snyder, Harris, Bas- 
sett & Co. 571. 
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5. Fi. fa. against estate; C. promised widow loan of money to buy it; _ 
after negotiations broken off, C. bought it himself: held no 
fraud. Harlow vs. Cleghorn, 588. 


6. Warehouse receipts, fictitious, rights of pledgee of, against prin- 
cipal of agent issujng. Planters’ Rice-Mill Co. vs. Merchants’, 
etc, Bank, 574. 


7. Warehouseman’s receipt issued by agent to one loaning money to 
him, reciting that lender had rice there, not bind principai, when. 
Planters’ Rice-Mill Co. vs. Olmstead & Co. 586. 


8. Alitcr, if agent issued fictitious receipt to third person, who pledged 
it to lender without notice. Same vs. Merchants’, etc. Bank, 574. 


g. Warranty, statement in contract that sale was without, read by 
defendant to plaintiff leaving out, is fraud. Brooks et al. vs. 
Mutthews, 739. 


10, Same: That defendant could read, and did not,no reply. did. 


GARNISHMENT. 


1. Dissolving bond, act Oct. 15, 185, (acts 1884-5, p. 96,) applies to 
what cases. Linder vs. Benson & Co. 116. 


2. Same: Bond to dissolve, six days after approval of this act must, 
follow condition named therein. did. 
3. Same: If bondis not a good statutory bond, what goodness has 
it? Qnery. Ibid. 
4. Dissolving bond, judgment on, none, until judgment against gar- 
nishee. did. 


5. Fund of debtor ia bailee’s hand to be paid over to third person, sub- 
ject when. Cox vs. Reeves, 543. 


6. Justice’s court: Code, §4162, is now superseded by $4161. Aéan- 
deville vs. Askew, Bradley & Co. 18. 


GIFT. 


1. Consideration, past cohabitation alone, not render void or illegal. 
Smith et al. vs. DuBose et al., ex'rs, 413. 


2. Same: Effect of future illicitintercourse. did. 


3. Husband to wife, right to make, ciscussed. McNaught & 
Scrutchin vs. Anderson, 503. 


GUARDIAN AND WARD. 


County whose ordinary appoints guardian, has jurisdiction of mi- 
nor under §1693. Dampier vs. McCall et al. 607. j 
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HOMESTEAD. 


1. Alienation, since constitution 1877, may be, with approval of judge 
of superior court. Linch et al. vs. McIntyre et al. 209, 

2. Children’s interest in, not affected by foreclosure of mortgage 
made by mother. Afims et al. vs. Wight, 12. 

3. Defendant in fi. fa. a married woman, can interpose claim as 
being homestead granted to her husband. Mitchell, ex’r, vs. 
Prater, 767. 

4. Exists, estate does, if wife and minor still survive, though husband 
out of whose estate carved was dead, Linch et al, vs. Mclutyre 
et al. 209. 

5. Order of sale, when granted and effect of. bid. 

6. Property out of which taken, failure to state, binds husband nev- 
ertheless, when. did. ‘ 

7. Sale under order for reinvestment, defectively executed by ven- 
dee conveying land in exchange, by deed to wife, held exempt. 
Mitchell, ex’r,vs. Prater, 767. 

Same: A trust under these circumstances resulted to husband, 
and wife may claim as beneficiary, did. 


HUSBAND AND WIFE, 


1. Agent for wife, husband assuming to act as, may charge her estate, 
when. Foster & Ackerman vs. Fones, 150, 
. Life estate in wife, marriage settlement made in 1857, terms here 
create, Harrold, Foknson & Co. vs. Westbrook, agent, 5. 
. Mortgage her separate estate, wife’s power to, did. 
4. Note signed by both; defence that she was only security, facts 
sustain. Love vs. Lamar, Rankin & Lamar, 323. 
Same: Effect of word “security” after her name and before his. 
Ibid. 
. Notes signed by both, loan to her, she is bound. Ruaznals vs. Ay- 
cock, 553. 
. Possession of realty, presumption from mere, that it is husband’s. 
City of Atlanta vs. Word, 276, 
Same: But if husband as witness disclaims, and deed to wife 
shown, sufficient, did. 
. Sale to pay husband’s debt, deed by wife holding voluntary con- 
veyance from him, is not, when, Blalock vs. Newhill ct al. 
245. 
. Wife pays for land with gross proceeds earned in keeping boarders 
by husband’s consent, land is hers. McNaught & Scrutchin vs. 


Anderson,499. __ Lace Sisco 
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11. Same: One who credits husband after payment made by her, but 
before deed to her, cannot subject, did. 


ILLEGAL CONTRACTS. See Contracts, 
INDIAN SPRING. 


Agent not bound to maintain roads and bridges outside the reserve, 
under act 19th March, 1869. amar et al. vs. McDaniel, 
governor, 549. 


INDORSEMENT. 


1. Indorser signs “H. President Princeton Factory,” not individualby 
liable, Bank of the University vs. Hamilton ct al. 312. 


Same: Judgment, court may sign thereon, against Factory, 
without verdict. did, 


INHERITANCE. Sce Bastards. 
INJUNCTION. 


1. Bridges, contractor not lowest bidder, lies to restrain payment by 
ordinary, when. Crabtree ct al. vs. Gibson, ord’y, ct al. 230. 
2. Deed madcin 1882 to husband as trustee for wife vests title in her. 

Pearson ct al, vs. Denhait et al. 545. 

Same: Judgment against trustee, wife no party, not bind her, 
and she dying, injunction granted to protect children’s inter- 
est. bid. 

. Insolvent trading corporation failing to pay note, injunction and 
receiver granted, here. Wilcoxon Mfg. Co. vs. Atkinson, adm'’r, 

338. 

5. Judgments, set-off of, not granted to delay plaintiff's attorney in 

enforcing lien for fee. Caudle vs. Rice, assiguee, 81. 


. Jurisdiction, restraining, denied, where both parties satisfied with. 
Sinith, adm’r, et al, vs. Cuyler et al. 654. 


. Levy, description in full and accurate, except error in number of 
district, denied. Bog gess vs. Lowrey ct al. 539. 


8. Railroad, side-track in street; noise and smoke; citizen may have, 
when. Kavanagh vs. Mobile and Girard Railroad Co, 272. 


. Receiver depositing fundin bank, which fails, liable when. Jicks 
vs. Broyles, receiver’, 610, 


10. Same: Morgan vs. Hardee, 71 Ga. 736, and Phillips vs. Lamar, 
27 Ga. 228, distinguished. did. 


Same: Equity has no official banker but its receiver. did. 
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12. Same: Receiver is an official bailee for reward, did. 


13. Temporary, against interfering with stocks, debentures, dividends 


and interest, left to stand, here, Smith, adm’r, et al. vs. Cuyler 
et al. 654. 


14. Tenant holding over, proceeding under §4077; injuriction in behalf 
of will lie, when. Gilmore ct al. vs. Weils et al. 197. 


15. §4079. Injunction will lic in behalf of occupier, denying tenancy, 
when. Jbdid. 


16. To restrain writ of possession on judgment affirmed by Supreme 
Court, denied. Robinson vs. Veal et al. 301. 


17. New parties without new facts, not alter case. did. 


18. Voluntary bond tendered by defendants here, not adequate substi- 


tute for. Harrison et al. vs. Cotton States Life Insurance Co, 
716. 


INTEREST AND USURY. See Deeds. 


1. Deed to secure debt tainted with usury, void. Darfield vs. Feffer- 
son, 220. 


Same: But if made in payment, not so, though there be sub- 
scquentagreementtoreconvey, bid. 


3. Deed, whether sale or security, depends on intent, not form. Pee 
vs. Marshall, 635. 


4. Same: Value of land proved, to illustrate. did. 


5. Foreign State, bills discounted in, laws as to must be provea, to 


establish usury. Flournoy & Epping vs. First National Bank, 
229. 


6. Heir of borrower paying lender usury, to remove incumbrance of 


security deed of ancestor, may recover back. Pope vs. Mar- 
shall, 635. 


7. Same: Right of action in him, not in administrator of ances- 
tor. Jdid. . 


8. Interest, none found for plaintiff, part verdict written off by order 
of court, defendant entitled to none on set-off. Whaley vs. 
Broadwater, 336. 


g. Rent used as a device to cover, voids title given as security. or- 
vison et ux. vs. Markham, 161. 


10. “Ten per cent. interest, payable annually, and if not paid to become 
principal,” bears only seveti per cent. Weel vs. Young et al. 
342. 

11. Usury paid by insolvent debtor to one creditor, not recoverable 
by other creditor. Singleton, Hunt & Co. et al. vs. Patillo et 
al. 269. 
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12. Aliter, if not paid ovcr, but in hands of trustee to be paid. Jd#d. 


13. Usury, devices to cover, all ineffectual. MacKenzie vs. Garnett 
Stubbs & Co. 251. 


14. Same: Commissions for handling cotton bales, if device to give 
and get time, is; alter, if consideration was really for manip- 
ulation of the cotton, did. 


INSURANCE. 


1. Fire company paying loss on wood negligently burnt py rauroad, 
is subrogated to rights of owner. Holcombe, for use, vs. Rich- 
mond & Danville I. Co. 776. 


Same: Declaration amendable by inserting ownet’s name suing 
for use. Jbid. 


3. Injunction and receiver, voluntary bond tendered by company here 
not adequate substitute for. Harrison et al. vs. Cotton States 
Life Insurance Co. 716, 


INTERROGATORIES. 


1. Place of execution, if can be reasonably ascertained from commis- 


sion, sufficient. Flournoy & Epping vs. First National Bank, 
etc. 222. 


2. Preamble or caption, none, not vitiate. did. 


3. Return of, by mail, received by clerk from mail-carrier, complics 
with act 26 September, 1883, when. Killian vs. Augusta & 
Knoxville Railroad Co. 749. 


Same: Consent to open waives all objections to irregularities 
apparent on outside. did. 


5. Witness, right one examined, presumed if name is same. Jdid. 


INTRUDERS. 


1. Purchaser at executor’s sale, taking possession without comp.ying 
with terms, is. Bagley vs. Stephens, 304. 


Same: Subsequent purchaser from executors at private sale, 
may expel intruder. /did, 


JUDGMENTS. 


1. Conclusiveness of judgment against city for personal injuries from 
falling in pit, in action over against owner. Faith vs. City of 
Atlanta, 779. 

2. Conclusiveness of, ejectment, consent verdict in, bound parties and 


privies, and in subsequent suit neither caa gobehind. MJcDow- 
ell vs. Sutlive et al. 142. 
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. Dormancy not prevented by entry by defendant on fi. fa. of pay- 
ment made. Stanley, guardian, vs. McWhorter, 37. 


. Issuable defense, nonce filed, order of court granting leave to enter, 
sufficient. Zift vs. Kectoz:, 235. 

. Jurisdiction, both parties satisfied with, equity will not restrain 
suit at instance of third person. Smith, adm’r, ct al. vs. Cuyler 
et al. 654. 

. Same: If judgment is result of collusion, open to attack therca‘ter. 
Lbid. 


Fes adjudicata: Vendor gave bond for titles, received note, cn- 
dorsed it, and holder brought suit, pending which vendor took 
note back, but suit proceeded to judgment on plea of failure of 
consideration ; in subsequent ejectment suit, plea of held good. 
Linton vs. Harris, 265. 


. Right, though reasons wrong, stands. Wilkins ef al. vs. Van 
Winkle & Co. 557. 


. Set-off of other, not allowed to defeat claim of plaintiff's attor- 
neys in first, Caudle vs. Rice, assignec, 81. 


. Unconditional notes, suit on two, one not due, judgment by court 
on both illegal, when. Sanner vs. Saye, 467. 


1l Same: Arrest of, motion in, proper remedy. Jdid. 
12. Same: Corrected, may be, by eliminating undue part. J0did. 
13. Unconditional contract, defined. Dye ws. Garrett & Latimer, 471. 


14. Same: Note undue, to fall due if other notes not paid when 
due, is not. did. 


15. Same: Fact whether earlier or not was not paid when due, 
for jury. did. 


JUDICIAL COGNIZANCE. 


Human nature, courts of error will take notice of. J2icks vs. 
Broyles, recciver, 610. 


JURISDICTION. See Fustices and Fustice Courts. 


1. Amount laid in summons fixes; if verdict for more, written off. 
Velvin vs. Hall et al. 136. 
2. City Court of Carrollton has, when separate demands aggregate 
more than $100 and less than $300. Green vs. Lester, 86. 
3. Injunction to restrain, not granted at instance of third person 
when both parties satisfied. Smith, adm'r, ct al. vs. Cuyler et 
al, 654. 


4 Same: If judgment collusive, open to attack thereafter. bid. 
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5. Minor, having ordinary appoint guardian, thereby makes that 
county his residence, under. §1693. Dampier vs. McCail et al. 
607. 
Same: Superior court of that county had jurisdiction to grant 
partition. did, 


Same: Also to order sale, and such sale divested minor’s tite. 
Tbid. 


8. National banks, suits against, jurisdiction of State courts. Conti. 
nental National Bank et al. vs. Folsom, 449. 


g. Ordinary, private way over city commons obstructed, has jurisdic- 
tion to remove. Duggan et al. vs. Cox et al. 158. 


JURY AND JURORS. See Practice in Superior Court. 
1. Affidavits of jurors fro and con, as to making statements imputed, 
verdict not disturbed, Smith vs. State, 71. 


. Grand, number and competency, exceptions as to must be taken 
before bill found. Turner vs. State, 174. 


Same: Code, §3911, as to number to be drawn, directory merely. 
Ibid. 

. Gun and coat, in murder case, jury has in jury-room without con- 
sent of court, unwcrranted by law. Jd%cCoy vs. State, 490. 

. Husband competent, in suit against owner to recover, when city 
has sustained and paid recovery for open excavation. aith vs. 
City of Atlanta, 779. 

. Incompetent, petitioners to ordinary, to assess damages for new 
road, are. Almand vs. County of Rockdale, 199. 

. Impartial, should not only be but above suspicion. did. 

. Impeach verdict, cannot, neither swear away nor talk away. WVel- 
ling vs. Industrial Mfg. Co. 260. 

Same: Bailiff tells jury they will be kept until Monday if not 
agree soon, not vitiate, when. did. 


. Name, identity of person, not of name, the real question. Turner 
vs, State, 174. 


11. Polling, juror answers, “assented reluctantly,” not vitiate verdict. 
City of Conyers vs. Kirk & Co. 480. 


12. Sheriff entering jury-room, discussed. Smith vs State, 71. 
13. Same: As to bailiffs. did. 


14. Talesmen sworn to supply place of panel, parties strike without 
objection, right to object waived. Brown vs. Autrey, 753. 


JUSTICES AND JUSTICE COURTS. 


1. Action dismissed by justice, though above $60, certiorari, and not 
appeal. Rogers vs. Bennett, 707. 
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2. Appeal, must be, to jury in justice court if facts involved, though 
under ¢50. Shirley vs. Rounsaville & Bro, 708. 


3. Garnishment: Notice of traverse not required since act Dec. 6, 
1880 (code, §4161). Aéfandeville vs. Askew, Bradley & Co. 19. 


4. Jurisdiction, damages, interest, if to add makes verdict exceed, 
error to allow interest. Velvin vs. Hall ct al. 136. 


§. Jurisdiction: Special facts here make suit for breach of contract, 
and not for fraud and deceit. Alstou vs. Gillespie, 665. * 


6. New trial, no power to grant; if parties consent, not bound to 
do so. McCook vs. Moore, 322. 


7. Void process, sale under, defendant nevertheless estopped here to 
deny validity. Reichert vs. Voss, 54. 


LACHES. 


Partnership note, bank has, and inadvertently suffers member to 
renew in his own name, no relief in equity, when. Davenport, 
Fohnson & Co. vs. W. M.& R. F. Lowry, 89. 


LAND. See Sales. 
LANDLORD AND TENANT. 


1. Attorn to other, tenant cannot, without first surrendering posses- 
sion. McDowell vs. Sutlive et al. 148. 


2. Counter-affidavit, too late, after levy and sale. Swmith vs. McPher- 
son, 84. 


3. Lien, special, has it precedence of claim of dona fide Purchaser ? 
Soluble Pacific Guano Co. vs. Harris, 20. 


4. Same: If purchaser had notice, special lien prevails. Zid. 


5. Tenant holding over, under $4077, injunction will lie in behalf of, 
when. Gilmore et al.vs. Wells et al. 197 


LARCENY FROM HOUSE, 
Burglary charge, conviction sustained for. Polite v3. State, 347. 
LAWS. See Code; Code Sections; Constitutional Law. 


Garnishment. Act Oct. 15, 1885, (acts 1884-5, p. 96,) applies to 
what cases. Linder vs. Benson & Co. 116. 


LIBEL. 


1. Excessive verdict; since law furnishes no criterion, not disturbed, 
unless, Brown vs. Autrey, 753. 
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2. Justification, evidence of previous difficulty inadmissible, even to 
mitigate damages. did. 


LICENSE. See Liguor. 


1, Pawnbroker’s, without ordinance authorizing fine for doing busi- 
ness without, fine invalid. P4illifs, jr. vs. City of Atlanta, 
773- 

2. Same: Valid ordinance may be enforced by fine. bid. 


LIENS. See Aétoruey and Client; Railroads. 


1. Deed reserving lien for purchase money is in nature of a mort- 
gage on premises conveyed. Park vs. Snyder, Harris, Bassett 
& Co. 571. 


2. Lands, purchase money notes for, have no lien in favor of holder 
who takes by mere delivery. Carhart vs. Revierc et al. 173. 


3. Landlord’s special, prevails over claim of purchaser (fertilizer 
seller) with notice. Soluble Pacific Guano Co. vs. Harris, 20. 


LEVY AND SALE. See Homestead. 


1. Church, trustees, f. fa. against, claim; plaintiff must show trus- 
tees named in judgment were such. Alexander vs. Baker, 219. 


. Deed made in 1832, to husband as trustee for wife, vests title in 
her. Pearson et al. vs. Denham et al. 545. 


Same: Judgment against trustee, wife no party, not bind her. 
Ibid. 


Same: Wife dying, injunction granted to protect children’s in- 
terest. bid. 


. Description in levy full, but error in number of district, not vitiate. 
Boggess vs. Lowrey et al. 539. 


Same: Injunction refused for this cause. did. 


. Levy, constable illiterate, makes cross-mark, sustained when 
Simpson vs. McBride, 297. 


. Tax fi. fa., estate of life tenant only sold, when. Kile, trustee, vs. 
Fleming, 2. 


. Void process, defendant estopped by conduct to undo, wher. 
Reichert vs. Voss, 54. 


LIQUOR. See Munictpal Corporations; Local Option. 


License, county commissioners have discretion to grant or refuse. 
Eve, commissioner, vs. Simon, 120. 


LIVE-STOCK. See Pailroads. 
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LOCAL OPTION, See £lectiouns. 


1. Constitutional, legislation is. Menken vs. City of Atlanta, 663. 


2. Same: Incidental effects on property are damnum absque in- 
juria. Tbid. 


Same: Vested rights express saving of, in law, means what. 
LTbid. 


MALICIOUS ARREST. 


1. Advice of counsel, effect of. Fire Association of Philadelphia vs. 
Fleming, 738. 


2. Agent acting beyond scope of his authority, nut bind principal. 
Lbid. 


2: Same: As to ratification by principal. did. 


4. Evidence; arresting witness to testify against insured; that insured. 
recovered, irrelevant. did. 


5. Good faith, evidence tending to show, admissible. oid. 
6. Plaintiff cannot put his character ia issue when not assailed. Zdid. 


7. Provisions of law, intended to protect and remunerate against 
wanton abuse of legal authority. did. 


8. Same: As to constructive arrest. did. 


MALICIOUS PROSECUTION. 


1. Malice inferred from total want of probable cause. Marable vs 
Mayer, Son & Co. 710. 


2. Mortgage, failure to grant indulgence, not actionable, when. /did. 


3. Probable cause, want of, not inferred from most express malice. 
Lbid, 


MALICIOUS SUIT. See Malicious Prosecution. 


MANDAMUS. 
1. County, judgment against, lies to compel its payment. Decring 
vs. Shepherd et al. 28. 


2. County treasurer refusing to pay orders of ordinary, subject to, 
when. Shannon vs. Reynolds ct al. 760. 


3. Writ does not lie to compel performance of discretionary act. 
Eve, com'’r, vs. Simon, 120. 


MASTER IN CHANCERY. 


1. Contempt, fees of master, failure to pay is not, unless. Fozse’, 
assignee, et al. vs. Harisen, ex'r, et al. 360. 
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2. Judge, in adjudicating report, takes the evidei.ce as reported by. 
Ibid. 


MASTER AND SERVANT. 


1. Discharge pending contract of service, clerk may recover, less 
wages earned elsewhere. Waxelbaum & Co. vs. Limberger, 43. 


Same: Error in charge disallowing credit for wages earned, 
corrected by plaintiff's writing off. /did. 


Same: So as to expenses incurred in obtaining other labor, 
not taken into account. did. 


4. Same: Competency of clerk and qualifications as salesman, 
evidence conflicting, verdict stands. bid. 


5. Work dangerous, and this equally known to servant, no recovery. 
Nelling vs. Industrial Mfg. Co. 260. 


6. Same: Servant bound to use his own skill and judgment. 
Lbid. 


MEASURE OF DAMAGES. See Damages. 


Error in charge as to, not considered if finding for defendant, un- 
less. Earight vs. City of Atlanta, 288. 


MEMORIALS. 
Jackson, James, Chief Justice. 807. 
MESNE PROFITS. 


1. Administrator purchasing at own sale, not entitled to set off value 
of improvements as against. Houston et al. vs. Bryan, 181. 

2. Mortgagee in possession liable only for rents actually received. 
Page vs. Blackshear, 597. 


3. Tenant sued, owner liable, and not liable for, when, Bilal’ vs. 
Newhill et al. 249. 


MINORS. 


1. Jurisdiction; minor, by having guardian appointed in certain 
county, selects that. Dampier vs. McCall et al. 607. 

2, Next friend, name of stricken, if minor attains majority pending 
suit. Lasseter et al. vs. Simpson et al. 61. 
Same: Sues “by next friend,” but if next friend sues as such, 


same in substance. J/did. 
v 78-64 
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MONEY RULE. See Debtor and Creditor. 


Distress for rent, counter-affidavit under §1991, too late after levy 
and sale. Smith vs. McPherson, 84. 


‘MORTGAGES. See Deeds; Sales. 


¢ 


1. Attesting witness employé of mortgagee, a corporation, sufficient 
when. Conley vs. Campbell Printing Press and Mfg. Co. 569. 


Same: Record of, notice to claimant acquiring title after. Zbid. 


. Deed reserving lien for balance of purchase money, is in nature of. 
Park vs. Snyder, Harris, Bassett & Co. §71. 


. Describes stock of goods, and locates it, mortgagor estopped to 
deny recitals. Marable vs. Mayer, Son & Co. 60. 


. Foreclosure; executed by mother, children cannot resist by plea of 
their homestead interest therein. Mims et al. vs. Wight, 12. 


Same: Children’s interest not affected by foreclosure. did. 


. Foreign, chattel, executed in Alabama, and duly recorded there, 
conveyed title, Peterson vs. Kaigler & Walker, 464. 


Same: Lien superior to attachment levied here, when. Jé/d. 


9. Life tenant’s interest, mortgage by her, effectual. Harrold, Yohn- 
son & Co. vs. Westbrook, agent, 5. 


. Malicious suit, failure to grant indulgence not actionable, when. 
Marable vs. Mayer, Son & Co. 710. 


Same: Mortgage silent as to indulgence, parol repelled. Zdrd. 


. Mortgagee in possession, liable only for rent received. Page vs. 
Blackshear, 597. 


13. Rule more liberal, if he enters under impression that equity of 
redemption is barred. did. 


14. Same: Would he be liable, entering by consent of other party, 
to pay any rent? Query. Ibid. 
15. Witness, chattel mortgage needs none as between parties. Mar- 
able vs. Mayer, Son & Co. 60. 


MUNICIPAL CORPORATIONS. 


1. Columbus, streets in, fee in State. Kavanagh vs. Mobile & Girard 
R. R. Co. 274. 


2. Same: Railroad, side-track in, power to grant, denied. did. 


3. Contract for cash for current supplies (lamps and oil), may make 
by agents of, without formal resolution. City of Conyers vs. 
Kirk & Co. 480. 


Same: Ratification by using without dissent. did. 
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. Damage to realty, title to, from mere possession, presumed to be 

in husband. City of Atlanta vs. Word, 276. 

Same: But if husband as witness disclaims, and deed to wife 
shown, sufficient. did. 


. Damages, when liable to suit for, discussed. Wright vs. City 
Council of Augusta, 241. 


. Fire, not liable for negligence of fire department or want of water 
supply. did. 

. Grading, sewers, etc. properly done, enhancement allowed as set- 
off. City of Atlanta vs. Word, 276. 


Same: Alifer, if damage was from negligent construction. did. 


. Liquor, possession for unlawful sale, as long as owner retains, in- 


tending to sell, within ordinance. Menken vs. City of Atlanta, 
668. 


- Same: Agent guilty with principal, when. did. 

Same: Ordinance valid, though owner liable under statute for 

actual sale. did. 

. Same: That liquor bought before law passed, not affect. Mabdbra 
vs. City of Atlanta, 679. 
. Liquor, charter power to regulate sale of in town of Forsyth, taken 
away by adoption of State law. Turner et al. vs. Mayor, etc. 
of Forsyth, 683. 

Same: Prescriptions of by physicians legalized. did. 


Same: Ordinance requiring physicians to return sales, illegal. 
Ibid. 


. Notice of defect in street, time sufficient to charge, is for jury. En- 
right vs. City of Atlanta, 289. 


. Paving assessments, parsonage owned by church, liable for. 
Wardens, etc. of Saint Mark’s Church vs. Mayor, etc. of Bruns- 
wick, 541. 


. Pawnbroker’s license, doing business without, no fine without 
ordinance authorizing. Phillips, jr. vs. City of Atlanta, 773. 


Same: Valid ordinance may be enforced by fine. did. 


. Personal injury, open excavation, city sustaining judgment, may 
recover over against owner. Faith vs. City of Atlanta, 779. 


Same: Judgment against city how far conclusive against owner. 
Lbid. 


Same: Verdict against owner here, demanded. did. 

. Powers, has only such as are expressly granted or incident thereto. 
Turner et al. vs. Mayor, etc. of Forsyth, 683. 

. Private way over city. commons obstructed, ordinary, not city, has 
jurisdiction toremove. Duggan et al. vs. Cox et al. 158. 
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. Sewers, ordinance making unauthorized connection with penal, 
presumption of innocence. City of Atlanta vs, Word, 276, 


28. Same: Effect of subsequent ratification by recognition. did. 


29. Sidewalk, hole in, plaintiff fell in; his drinking habits, evidence as 
to allowed. Luright vs. City of Atlanta, 288, 


30. Tax railroads, city has no right to. City Council of Augusta vs. 
Central Railroad et al. 119. 


31. Water; damage to floors, wall-paper, walls, etc., evidence as to al- 
lowed, when. City of Atlanta vs. Word, 276. 
NEGLIGENCE, See Railroads. 
1. Amendment, acts of alleged, may be varied or added to by. //ar- 
vis vs. Central Railroad, 525. 


2. Grading, sewers, etc. negligence as to, liable for damages, when. 
City of Atlanta vs. Word, 276. 


3. Matter of law, when itis. Central Ravlroad vs. Smith, 694. 


4. Notice of defect in street, time sufficient to Gharge, is for jury. 
Enright vs. City of Atlanta, 289. 


5. Negligence of plaintiff, if contributory only, may still recover, but 
less. bid. 


6. Same: Alter, if by ordinary care, could have avoided injury. 
Ibid. 


7. One grossly negligent himself bound to anticipate negligence. 
Central Railroad vs. Smith, 694. 


8. Questions of, for jury; and when a trespasser, a boy, stealing rides 
on engine, jumps because of water thrown on him, verdict for 
railroad not disturbed. - Branham vs. Central Railroad, 35. 


g. Railroad, mule killed on track, presumption against. Georgia 
Railroad vs. Wilhoit, 714. 


10. Same: May be rebutted, and was so here. bid. 


NEGOTIABLE INSTRUMENTS. See Promissory Notes. 
1. Acceptance, meaning of, and right of payee to repose on. Flour- 
noy & Epping vs. First National Bank, 227. 
2. Payee of accepted draft not affected by equities between drawer 
and acceptor. bid. 
Same: Drawer cannot talk away or act away payee’s rights. 
Tbid. 
NEGROES. 


Bastardy, and adultery and fornication, laws same for both races. 
Smith et al. vs. DuBose et al., ex’rs, 414. 





NEW TRIAL. 


I. 


Appeal, refusing to dismiss, no ground proper for motion. Vel- 
vin vs. Hall et al. 136. 


. Brief endorsed. filed in term, need not be re-indorsed after approval 


in vacation. ickerson vs. State, 15. 


. Brief: Motion continued to adjourned term, order granted then giv- 


ing movant until final hearing to file brief, valid. Maynard et 
al. vs. Head, 190. 


. Demurrer, overruling of, even if wrong, no ground for. Rogers, 


adw’r, vs. Rogers et al. 688. 


. Evidence conflicting, enough to sustain verdict, denied. Whaley 


vs. Broadwater, 336. 


. 
. Evidence, some to sustain verdict, though preponderance other 


way, denied. Longstreet vs. Hobbs, 337. 


. Evidence sufficient to sustain verdict, no law point sat * will 


not be disturbed. ‘Sohknson vs. Morrison, Bain & Co. 354. 


. Extraordinary ground facts here, not authorize. Cobd vs. State, 


801. 


Same: Newly discovered evidence, merely cumulative. did. 


. Headright, caveat, evidence conflicting, verdict for caveator not 


disturbed. Clapp vs. Walton, adm’r, 354. 


. Justice court has no power to grant, and if parties consent, not 


bound to do r0. McCook vs. Moore, 322. 


. Injunction, decree refusing, evidence conflicting, not disturbed. 
Hammett et ux. vs. Tanner & Hull et al. 355. 


. Newly discovered evidence, new trial for, not favored by courts. 


Polite vs. State, 347. 


Same: When character of new witness must be shown. Tbid. 


. Newly discovered testimony, of others, to same point testified to 


by one on trial, no ground for, Munro vs. Moody & Fry, 127. 


. Newly discovered evidence; indictment for fraudulent conversion, 


§4424, should have been granted, under facts here. Ltheridge 
vs. State, 340. 


. Perjury of witness; his conviction, and also that verdict was pro- 


cured by his testimony, mustappear. Munro vs. Moody & Fry, 
127. 


. Refused, evidence conflicting, discretion not abused. Waxelbaum 


& Co. vs. Limberger, 43. 


. Vacation, returned to-day in, by order, brief filed in term and ap- 


proved on hearing, intime. ickerson vs, State, 15. 
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20. Vacation: Order to hear in, brief to be then approved, prevented 
by sickness of adversary’s counsel, and continued; error to dis- 
miss on hearing in terms. ames vs. Fames et al., adm’ rs, 140. 


21. Witness, declarations of after trial, not work newtrial. Lasseter 
et al. vs. Simpson et al. 61. 
NONSUIT. 


1, Damages; railroads; plaintiff asleep on track, nonsuit. aden 
et al. vs. Georgia Railroad, 47. 


2. Refused, when defendant’s testimony, if believed, would authorize 
jury to find forhim. ile, trustee, vs. Fleming, 2. 


3. Title in wife, damage to realty sufficiently shown, when. City 
of Atlanta vs. Word, 276. 


4. Verdict, where should have been nonsuit, affirmed with directions. 

Etowah Mfy.Co.vs. Alford, 345. 
NOTICE. See Processioning ; Promissory Notes. 

1. Purchaser at sheriff’s saie, outstanding title in another, charged 
with, when. Blalock vs. Newhill et al. 249. 

2. Wife signs note with husband; circumstances to charge notice 
that she was security. Love vs. Lamar, Rankin & Lamar, 323. 

NUISANCE, See Railroads. 

1. Railroad, side-track in street, noise and smoke, citizen complain- 
ing; isso, when. Kavanagh vs. Mobile & Girard R. Co. 272. 
Same: Public nuisance, causing special damage, actionable. 

Tbid. \ i 

3. Street, obstruction in, is public nuisance, when. did. 

4. Water. accumulations of, causing filth and stench, if flowing from 
higher point across d2fendant’s land, defendant not liable. 
Brimberry vs. Savannah, F. & W..R. Co. 641. 

Same: Smith vs. City of Atlanta,75 Ga. 110,and Central Rail- 

road vs. English, 73 /d. 366, distinguished. bid. 

Same: And if defendant made cuivert, it would not be liable, 

if volume not thereby increas-d. did. 

Same: The injury must be the natural and proximate result of 
defendant’s act. did. 

8. Water backing on land, its value for both rent and cultivation ad- 
missible. Georgia Failroad vs. Berry, 747. 

Same: Suit by tenant, damages are difference between rent and 
production, less its cost. did. 


Same: Evidence that crop was drowned out admissible to show 
yearly value. /éid. 
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Same: Plaintiff's act increasing damage, to that extent no re- 
covery. bid, 


OFFICERS. See County Matters. 


Sheriff may enter jury-room; conduct of sheriff and bailiffs. Swith 
vs. State, 71. 


OPPROBRIOUS WORDS. See Assault and Battery. 


Words, “Go to hell, God damn you,” conviction sustained. at- 
teree vs, State, 335. 


OUSTER. 


Tenant in common deeds all, operates as ouster, when. McDow- 
ell vs. Sutlive et al. 148. 


PARENT AND CHILD. 


1. Colored concubine and children of white man, legal status of. 
Smith et al. vs. DuBose et al., ex’rs, 414. 


2. Husband living separate, and dying, leaving child and small per- 


sonal effects with his father, child cannot recover proper ty from 
grandfather. Clark vs. Fleming, 782. 


PARTITION. 


1. Estopped, joint purchase by two, deeds made to each by vendor, 
upoh agreed division by them, each is estopped. Zkomas, 
guardian, +s. Payton, trustee, 459. 

2. Minor bound by, when made by order of court of county appoint- 
ing his guardian, when. Dampier vs. McCall et al. 607. 


3. Removable to United States court, petition is so, when. Clews vs. 
Mumford, 476. . 


4. Service by publication will bind non-resident defendant under 
code, §3998. Patton vs. Childs et al. 352. 


PARTIES. 


1. Executor filing bill as such, how far a party as an individual, 
Fouche’, assignee, et al. vs. Harison et al. 410. 


2. Mortgage, homestead interest claimed by children, cannot be 
pleaded to foreclosure. Mims et al. vs. Wight, 12. 


3. Trustee, plaintiff, dies pending suit, name stricken and suit pro- 


ceed in name of cestuis gue trust, when. Blalock vs. Newhill et 
al. 245. 
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4. Writ of error, non-resident defendants to bill, served by publica- 
tion, when not necessary defendants to. Fouche’, assignee, et al. 
vs. Harison et al. 407. 


Same: Practice as to making them co-plaintiffs in error, by 
order. bid. 
PARTNERSHIP. See Contribution. 


1. Attachment issuing in favor of, individuals comprising not stated, 
no ground for dismissing levy in claim case. Gazan vs. Royce 
& Co. et al. 513. 


. Contract, may make, which will bind them both as partners and 
as individuals. Morris vs. Neel, receiver, 797. 


. Dead, one partner is, other party cannot testify. Adams vs. Eath- 
erly Hardware Co. 485. 


. Death of partner pending appeai, judgment ignoring this, amend- 
able. Guill vs. Pierce & Littiv, 49. 


. Duration of “for limited time,” and notice thereof given, partners 
bound until actual notice of dissolution. Sz. Louis Electric 
Lamp Co, vs. Marshall & Russell, 168. 


. Farming business, note by one partner for supplies, binds firm. 
Selman vs. Brown, Nunnally & Co. 332. 


. Semble, at common law it would be otherwise. did. 


. Letters of plaintiff to third persons, showing that he sold to one 
partner as an individual, admissible. Adams us. Eatherly Hard- 
ware Co. 485. 


PAYMENTS. 


1. Appropriation, landlord may apply to genera! or special lien, if 
no direction given. Soluble Pacific Guano Co.vs. Harris, 20. 


2. Attorney receives for client, will discharge debtor, when. Fack- 
son vs. Mayor, etc. of Rome, 344. 


3. Note transferred by payee as collateral, maker paying payee, dis” 
charged, when. Colewau & Co. vs. Fenkins, 605. 


PAWNBROKERS. See License. 
PERJURY. See New Trial. 


1. Duress, to excuse, what amownt necessary. McCoy vs. State, 497. 


2. Same: Witness swearing falsely under duress, now swearing 
tru'y, rule as to credibility. Zdid. 


PLEADINGS. See Minors. 


1. Abatement, plea of to inJictment, name of grand juror not, but 
identity of person is, the real question. Z'uruer vs. State, 174. 
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2. Declaration asks damages for stopping up sewer discharging on 
defendant’s land, requisites of. Martin vs. Gainesville, etc. Rail- 
road Co. 307. 


3. Ejectment, general issue in, means what. Day e¢ al. vs. Case et 
al. 58. 


4. Warranty in writing, change of by parol, requisites of plea. 
Brooks et al. vs. Matthews, 741. 


I’LEDGES. 


1. Warehouseman’'s receipt, rights of pledgee, who has loaned money 
thereon. Planters’ Rice-Mill Co. vs. Merchants’ National Bank, 
etc. 574. : 


Same: Pledgee may recover antount loaned and attorney's 
fees, when. Jdid. 


POSSESSORY WARRANT, 


Remedy, is not, to get back cotton ofoccupier, picked out by owner 
of land. Partee vs. Dickson, 34. 


PRACTICE IN SUPERIOR COURT. See New Trial. 


1. Argument, continuance moved for; absence of witness; witness 
brought in by attachment; error to allow comment for not in- 
troducing, when. Blackman vs. State, 592. 

. Argument, opening and conclusion improperly denied defendant, 
not work reversal, when. Seyden vs, State, 105. 

. Attachment for witness, court should order ex suo mero motu. 
Runnals vs. Aycock, 553. 


. Auditors, exceptions of fact must be,passcd-on by jury; aliter, if 
none. Mayo vs. Keaton, adm'r, 125. 

. Certiorari, when renianded, and when not. Rome Railroad Co. 
vs. Ransom, 705. 

. Docket, criminal, order of calling is in discretion of judge. o- 
senbrook vs. State, 11. 

. Examination of witness, cailing plaintiff “Pat” on cross-examina- 
tion, not error to allow. Enright vs. City of Atlanta, 288. 

. Involuntary manslaughter, verdict for, means highest grade. 
Wright vs. State, 192. 


Same: Ordering jury back to specify which grade, not rever- 
sible error. did. 


. Judge told jury, “If likely soon to agree, your services will be 
needed,” no harm shown, no error. Collins vs. State, 87. 
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11. Judgment below right, though reasons wrong, not disturbed. 
Wilkins et al. vs. VanWiukle & Co. 557. 

12. Juror, court suffering counsel to talk to, with view to make him a 
witness, noerror. McDowell vs. Sutlive et al. 149. 

13. Jurors; winking and making signs at jurors, affidavits, effect of. 
Smith'vs. State, 71. 

14. Jury, panel out, another made up of talesmen, and parties without 
objection strike, objection waived. Brown vs. Autrey 753. 

15. Notes noi due conditioned to fall due if others not paid, and suit is 
onall. Sanuer vs. Sayne, 467. And see Dye vs. Garrett & 
Lativer, 471. 

16. Opening case after argument begun, to let in evidence, discre- 
tionary. McDowell vs. Sutlive et al. 149. 

17. Question by judge to witness, held error under peculiar facts of 
this case. Jtickerson vs. State, 15. 

18. Written instruments, construction of for court, but failure not 


fatal when verdict properly construes. TZilton vs. Butts, De- 
Pue & Co. et al. 30. 


PRACTICE IN SUPREME COURT. 


1. Assignment of error not in bill, that trial court refused to dis- 
miss appeal, will not be considered. Velvin vs. Hull et al. 
136. 

2. Same: Refusing to dismiss appeal from justice’s court, no 

ground for new trial. /did. : 

3. Bill for direction by executor against creditors of the estate and 
his own, appealed by some of the latter, defendants in bill not 
necessary parties. Fuuche’, assignee, et al. vs. Harison, ex’r, 
et al. 359. 

4. Same: Leave to amend granted, by adding some of them as 

co-plaintiffs. Zbid. 

5. Bill of exceptions, filing not endorsed, and no certificate of clerk, 
returned with order to perfect. Walker et al. vs. Sauford, ordi- 
nary, 165. 

6. Brief of evidence, case wrongly stated in caption as to name of 
plaintiff, writ not dismissed. Viles vs. Groover, 462. 


7. Certificate of judge qualified by explanation added, writ dismissed. 
Moye vs. Ober, 356. 


8. Certificate of judge to bill of exceptions, with explanation ad.led, 
writ of error dismissed here. Graham vs. Dahlonega Gold Min- 
ing Co. 356. 
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9. Certiorart, judgment that it be “not sustained,” alone excepted to 
error in not dismissing, not considered. Singer Mfg, Co. vs. 
Cole, 353. 

. Charge, extract embodies more than one issue of law, exception 
must show what. Euright vs. City of Atlanta, 288. 


. Charge; long excerpt, some good, some had, duty of excepting 
party to separate. Blackman vs. State, 592. 


. Cross-biil entertained, though filed more than sixty days after 
trial. Harris vs. Central Railroad, 525. 


13. Cross-bill dis..issed, if main bill affirmed. Runnals vs. Aycock, 
553- 


14. Damages for bringing up, denied here. Wiles vs. Groover, 461. 


15. Damages for delay, killing horse on track, denied here. Georgia 
Railroad vs. Phillips, 619. 

16. Damages, error in charge as to, verdict for defendant, error not 
considered, when. Zuright vs. City of Atlanta, 288. 


17. Error, burden of showing is on plaintiff in error; bill of excep- 


tions illegible, and recommitted, falls on plaintiff. Simpson vs- 
McBride, 297. 


18. Errors assigned, some too late, others not so will be considered. 
Fouche’, assignee, et al. vs. Harison, ex’r, et al 360. 


19. Evidence conflictii g, enough to support verdict, affirmed. Run- 
nals vs. Aycock, 553. 


20. Exceptions pendente lite, error not assigned on, not considered. 
Ibid. 


21. Final disposition, master’s report, overruling errors of law, is not, 


whiie exceptions of fact still pending. Fouche’, assignee, et al. 
vs. Harison, ex’r, et al. 359. 


. Final disposition of case below had on plaintiff's motion to dismiss 
levy, plaintiff cannot sue out writ of error. McAfee & Son vs. 
Kirk et al. 356. 


23. Grounds of error not certified, will not be considered. Graham 
vs. Mitchell, 310. 


24. Judgment not final, writ of error dismissed. Blun et al. vs. Mack- 
all, Fr. et al. 186. 


25. Judgment, none in record, but enough there to indicate one, held 
sufficient. Velvin vs. Hall et al. 138. 


26, Judgment below right. though reasons wrong, stands. Collins vs. 
State, 88, 


27. Justice dies after case argued, and before decision rendered, prac- 
tice. Smith et al. vs. DuBose et al. ex'rs, 416. 
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. Master’s report, evidence in, is part of record ; bill of exceptions need 
not contain. Fouche’, assignee, et al. vs. Harison, ex'r, et al. 
359- 

. Objections to testiinony general, without stating grounds, not con- 
sidered. Ratterce vs. State, 335. 

. Parties; all interested below must be made parties in. Baker et 
al., adm'’rs, vs. Thompson et al. 743. 

Same: Administrator’s bill to marshal assets and fix priori- 
ties, who necessary parties defendant in error. bid. 

. Pendente lite, exceptions to errors, may be reviewed as errors 
affecting final result, when. Fouche’, assignee, et al. vs. Hari- 
son, ex'r, et al. 359. 

. Record is “new trial granted,” movant complaining, writ dis- 
missed. Smith vs. Griffis, 355. 

. Verdict not in record, no reversalon. Lasseter et al. vs. Simpson 
et al. 61. 

. Verdict, where should have been nonsuit, affirmed with directions. 
Etowah Mfg. Co. vs. Alford, 345. 


36. Witness, objections to competency, grounds of, must appear. Zas- 
seter et al. vs. Simpson et al. 61. 


PRESCRIPTION. See Deeds. 
1. Easement of private way over city commons, interference with, 
ordinary’s jurisdiction. Duggan et al. vs. Cox et al. 15%. 


2. Minors, does not run against pending minority. Graham vs. Mitch- 
ell, 311. 


3. Same: Charge. that defendant must make out “beyond reason- 
able dovbt,” error. did. 


. 4. Possession, bringing of suit not prosecuted, is no disturbance of. 
Kile, trustee, vs. Fleming, 1, 


5. Trustee with executory title; runs against beneficiary, when. 
Crawley vs. Richardson, trustee, 213. 


6. Wild lands; no title by prescription in this case. Langmade, 
adm'r, vs. Tuggle et al. 770. 


PRINCIPAL AND AGENT. 


1. Agent to tell the truth, may bind principai by telling a lie. Plant- 
ers’ Rice- Mill Co. vs. Merchants’ National Bank, etc. §74. 
2. Same: Agentto issue warehouse receipts binds principal by is- 
suing fictitious receipts, when. did. 


3. Criminal law gives no consideration to plea of agency. Menken 
vs. City of Atlanta, 672. 
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4. Fraud in agent, principal when bound, and when not. Hamilton 
vs. Georgia Railroad, 328. 


5. Fraud, principal claiming to have acted as agent, facts here held 
to show. Hart vs. Rafter, 478. 
6. General and special agents defined. Foster & Ackerman vs. Fones, 
156. 
. Husband may charge wife’s estate, as her agent, when. did. 
. Indorsement by “H. President Princeton Factory,” H. not liable 
individually. Bank of the University vs. Hamilton et al. 312. 
. Malicious arrest, attorney’s orders to stop witness about to leave, 


not bind principal. Fire Association of Philadelphia vs. Fleming, 
738. 


. Municipal corporations, power of proper agents of, to make cash 
contracts for supplies (gas and oil). City of Conyers vs. Kirk 
& Co. 480. 

. One sells land of other as his own, liable for what he received, 
and not for intrinsic value merely. Wiles vs. Groover, 461. 


. Ratification by use, by city, of lamps, etc., bought by agent on 
cash contract. City of Conyers vs. Kirk & Co. 48o. 


. Warehouseman’s receipt issued by agent to one loaning money to 
him, reciting that lender had rice there, not bind principal, 
when. Planters’ Rice-Mill Co. vs. Olmstead & Co. 586. 


PRINCIPAL AND SURETY. 


1. Recognizance, criminal, forfeiture; surety may show indictment 
invalid. McDaniel, governor, vs. Campbell, 188. 


2. Wife signs note with husband; defence that she was security, 
facts sustain. Love vs. Lamar, Rankin & Lamar, 323. 


Same: Effect of word “security” after her name and before his. 
Ibid. 


PRIVATE WAYS. 


Commons, way over obstructed, ordinary has jurisdiction to re- 
move. Duggan et al. vs. Cox et al. 158. 


PROCESSIONING. 


1, Notice due, given, and postponed for weather, ten days’ notice 


not required of new date, if actual notice had. PaAillips vs. 
Chapman, 163. 


2. Return of, when all requirements observed, legal evidence. bid. 
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.PROCESS. See Actions. 


Appearance and pleading to the merits, waives. Moulton vs. Baer, 
215. 


PROHIBITION. 


Writ of, not granted, where any other remedy. Zurner et al. vs. 
Mayor, etc. of Forsyth, 684. 


PROMISSORY NOTES. 


1. Indorsement by “H. President Princeton Factory,” H. not indi- 

vidually bound. Bank of the University vs. Hamilton et al. 312. 

. Interest, conventional rate, “to become principal if not paid when 
due,” bears only seven per cent. Veel vs. Young et al. 342. 

. Notice, past due when taken is, and epen to defences of maker. 
Harrell vs. Broxton, 129. 
Same: And if one of a batch is so, is notice as to whole set, 

Ibid. 

. Partner in farming business gives note for supplies, binds firm. 

Selman vs. Brown, Nunnally & Co. 332. 


. Partnership note in bank, renewed by member inadvertently in 
his own name after dissolution, equity will not relieve. Daven- 
port, Fohnson & Co. vs. W.M.& R. F. Lowry, 89. 


. Suit on two, one not due, judgment by court covering both, il- 
legal, when. Sanner vs. Sayne, 467. And see Dye vs. Gar- 
vett & Latimer, 471. 

. Transferred as collateral, if maker pays payee, and payee remits to 
holder as his own to be applied to the secured debt, maker dis- 
charged. Coleman & Co. vs. Fenkins, 605. 


PUBLIC POLICY. 


Contract or transaction void as contrary to, courts slow to hold, 
Smith et al. vs. DuBose et al., ex’rs, 415. 


PURCHASE MONEY. 


Land notes for, transferred without indorsement or guaranty, 
holder is only ordinary creditor. Carhart vs. Reviere, sheriff, 
et al. 173. 


RAILROADS. 


1. Amendment, negligent acts varied or added by. Harris vs. Cen- 
tral Railroad, 525. 
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Same: Evidence excluded that case was defended on different 
line on first trial. did. 
. Bonded debt, railroads combine to divert earnings of bonded road 
from, equity will retain bill for relief. /’ort Royal & Augusta 
Rwy. Co, et al. vs. Branch et al. 113. 


. Crossings, street, train starting at, checking statute not applicable. 
Harris vs, Central Railroad, 526. 


. Emplové of one company, iniured by defect in track of other, 
semble, that he is not employé of latter. Allian vs. Augusta & 
Knoxville Raili oad Co. 749. 


Same: But whether so or not, widow may maintain action, 
when. did. 


. Killing cow going track from fireman’s side, whilst fireman “firing 
up engine”; verdict against road upheld. Northeastern Rail- 
road Co. vs. Martin, 603. 


Same: Should railroads have lookout to assist fireman? 
Query. Ibid. 


. Killing horse on track, presumption of negligence not rebutted 
here. Georgia Railroad vs Phillips, 619. 


. Lien, under §1991, affidavit must show demand made after debt 
became due. Central Railroad vs. Sawyer, 784. 


Same: Wright vs. Phillips, 46 Ga. 197, distinguished. did. 
Same: Filing counter-affidavit, and sale under order of ordi- 
nary, not waive objection. bid. 
. Live-stock shipment; change of cars, understanding of plaintiff 
that there was to be none, immaterial here. Columbus & West- 
ern Rwy. Co. vs. Kennedy, 653. 


Same: Evidence that agent delivering said to plaintiff, “take 
them and do best you can,” admitted. did. 


Same: Presumption of negligence is against the company. 
Ibid. no 


Same: Presumption from failing to introduce employés. bid. 
. Negligence and diligence are for jury, and charge must leave 
them there. Harris vs. Central Railroad, 526. 


. Negligence as matter of law, omission of acts prescribed by statute 
or valid municipal ordinance, is. Central Railroad vs, Smith, 


694. 


Same: Ordinance as to speed over crossings, not apply be- 
tween. did. 


. Nuisance, unloading cars on side-track in street, not abated by un- 
loading them on main track. Kavanagh vs. Mobile & Girard 
Railroad Co. 803. 
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Same: Making switching-yard of street, did. 
. Personal injury, what will defeat recovery for. Branham vs. Cen- 


tral Railroad, 35. 
. Personal injury, plaintiff asleep on track, no recovery even if road 

negligent. aden et al. vs. Georgia Railroad, 47. 

24. Personal injury, stealing ride on tender, boy injured, verdict for 
railroad affirmed. Branham vs. Central Railroad, 35. 

25. Same: Water having been thrown on him by one on engine, 

causing him to jump, negligence was for jury. did. 

26. Property injured, presumption against railroad. Georgia Railroad 
vs. Wilhoit, 714. 

27. Same: May be rebutted, and was so here. did. 

28. Side-track in street, right to have. Kavanaugh vs. Mobile & Girard 
R. Co. 273. 

29. Tax, city has no power to. City Council of Augusta vs. Central 
Railroad et al. 119. 

30. Walking on track between crossings, is gross negligence. Central 
Railroad vs. Smith, 694. 

31. Same: One grossly negligent himself is bound to anticipate 

negligence. bid. 

32. Water, backing same by culvert on plaintiff’s land. Georgia Rail- 
road vs. Berry, 748. 

33. Same: Grant of right of way not coversuch damages. did. 


RECEIPTS. See Administrators and Executors; Bailments, 


RECEIVERS. See /njunction. 
RECEIVING STOLEN GOODS. See Criminal Law. 


RELIGIOUS CORPORATIONS. 


Tax; parsonage liab'e for paving assessment. Wardens, etc. of 
St. Mark's Church vs. Mayor, etc. of Brunswick, 541. 


REMAINDERS. 


“Child, such as I may leave living,” covers husband’s child, when. 
Houston et al. vs, Bryan, 181. 


REMOVAL OF CAUSES. 


1. Bill in equity removable at first term, although interlocutory or- 
ders passed before term began. Franklin et al. vs. Wolf, 446. 


2. Plaintiff, one non-resident, and other resident administrator, de- 
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fendant a resident, on striking administrator, plaintiff entitled to 
removal. Cuyler et al. vs. Smith, adm’r, et al. 662. 


Same: Whether administrator is necessary party plaintiff, is for 
Federal court. did. 


4. Partition, petition by citizen of Georgia against citizen of New 
York, removable. Clews vs. Mumford, 476. 
RES ADFUDICATA. 


1. Ejectment by grantor of bond for titles against vendee, plea of for- 


mer recovery on note, held good here. Linton vs. Harris, 
265. 


2. Judgment in ejectment was here, and injunction to restrain issu- 
ance of writ of possession, denied. Robinson vs. Veal et al. 


301. 


3. Partition; service by publication binds non-resident under §3998, 


and on subsequent petition filed by him itis. Patton vs. Childs 
et al. 352. 


RESCISSION, See Contracts. 
RIOT. 


1. Beating another, several engaged, in violent and tumultuous man- 
ner, is. Perkins et al. vs. State, 316. 


z. Same: Assault and battery, law as to, not applicable. did. 
3. Releasing party out of arresting officer’s hands, endeavor amounts 
to, when. Fisher vs. State, 258. 


ROADS AND BRIDGES. 


1. Contractor not lowest bidder, ordinary restrained from paying 
him above. Crabtree etal. vs. Gibson, ord’y, et al, 230. 


2. Same: But not to restrain any and all payment. did. 
3. Opening new road, petitioners for, incompetent jurors. Almand 
vs. County of Rockdale, 200. 


SALES. 


1. Executor’s, bidder at, taking possession without complying with 
terms of, is intruder. Bagley vs. Stephens, 304. 


2. Fraud in purchaser, by false representations, avoids sale. 


Hughes 
et al. vs, Winship Machine Co. 793. 


Same: Seller retaining mortgage for purchase money, and sale 
under, he buying, may still rescind. did. 


‘ 4, Same: Seller’s rights superior to judgment creditors. did. 
v 78-55. 
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. Goods; inferior quality, burden on plaintiff to show how much 
less worth. Moulton vs. Baer, 215. 


. Identification, price and severance, needed to make effectual. 
Love vs. State, 66. 


. Land, by acre or by tract; evidence that vendor offered on the 
same day to sell by acre to another, admissible. Seegar vs. 
Smith, 616. 


Same: If fifty acres sold, and it measured thirty-four and a half, 
deficiency so gross as to warrant suspicion of fraud. did. 


Same: Purchaser not bound to rescind, but entitled to rebate. 
Tbid. 


SERVICE. See Actions. 


1. Attachment bond, suit on, non-resident national bank obligor, 
service under §3354 on security, binds. Continental National 
Bank et al. vs. Folsom, 450. 


2. Waiver by appearance and plea. Moulton vs. Baer, 215. 


SET-OFF. 


1. Jury disallows improperly, order to write off. Whaley vs. Broad- 
water, 336. 


Same: Jury having found no interest, none allowed defendant 
on set-off. did. 


3. Promissory note pleaded as, need execution and delivery be 
proved? Query. Shipp et al. vs. Davis, 204. 


SEWERS. See Municipal Corporations. 


SLAVES. 


Property purchased and trusts declared by, after manumissioti, 
valid. Houston et al. vs. Bryan, 181. 


SPECIFIC PERFORMANCE. 


Land, sale of, quantity deficient, purchaser need not rescind, but 
may have abatement of price, when. Seegar vs. Smith, 616. 


STATEMENT. See Criminal Law. 


STATUTE OF LIMITATIONS. See Actions; Deeds. 


1. Account, suit on barred, note in settlement of not so. Shipp et 
al. vs. Davis, 208. : 


2. Dormant judgment acts are different from: S/anley, guardian, 
vs. McWhorter, 37. 
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Same: Entry by defendant on fi. fa. of payment made, not pre- 
vent dormancy. did. 


STREETS AND SIDEWALKS. See Municipal Corporations. 


Nuisance; switching cars, and unloading in streets, is, when. 
Kavanagh vs. Mobile & Girard Railroad Co. 803. 


TAXATION. 


1, Exemptions, parsonage owned by church liable for paving assess- 
ment. Wardens, etc. of St. Mark's Church vs. Mayor, etc, of 
Brunswick, 541. 


2. Railroads, city has no power to tax. City Council of Augusta vs. 
Central Railroad, 119. 


TIPPLING-HOUSE. See Criminal Law. 


TORTS. See Assault and Battery. 


Trespass; forcibly entering and holding property. See Zrespass. 


TRESPASS. See Cattle. 


1. Forcibly entering and holding property used as shelter for hands 
and mules engaged in railroad work; what damages recovera- 
ble. Carlisle vs. Callahan, 320. 


2. Enjoin, when courts will; though eviction attempted by legal pro- 
cess. Gilmore et al. vs. Wells et ai. 198. 


TREASURER, See County Matters. 


TITLE. See Deeds; Trusts and Trustees. 


1. Costs of conveyance fall on purchaser. French, Richards & Co. 
vs. Robinson, Jol. 

. Deed, in 1882, to husband as trustee for wife, vests title in her. 
Pearson et al. vs. Denham et al. 545. 

. Deed made in payment of debt, binding, though subsequent agree- 
ment to reconvey on payment of debt and usury. Barfield vs. 
Fefferson, 220. 

. Deed to secure usury, called by the name of rent, void as. Mor- 
vison et ux. vs. Markham, 161. 

. Deed, signature in firm name, valid when. /rench, Richards ¢ 
Co. vs. Robinson, 701. 


Same: As to ratification, express and implied. did, 


. Duress, sale the result of, conveysnone. Love vs. State, 66. 





. Fund in bailee’s hand to be paid over to third person, title is still 
in bailor, unless. Cox vs. Reeves, 543. 


. Mortgage executed in Alabama, chattel, and duly recorded there, 
conveyed title. Peterson vs. Kaigler & Walker, 465. 

. Prescription, what defendant must show to defeat grant to plain- 
tiff. Graham vs. Mitchell, 310. 


. Realty, husband’s, presumed to be, from joint possession. City of 
Atlanta vs. Word, 276. 


. Tax sale, good against life tenant’s interest, when. ile, trustee, 
vs. Fleming, 2. 


TRUSTS AND TRUSTEES. See Administrators and Executors. 


1. Barred; executory title in trustee; if facts bar her, beneficiary also 
barred. Crawley vs. Richardson, trustce, 213. 


. Church, levy, claim, judgment against A. & B. as trustees, plaintiff 
_ must show they were such. Alexander vs. Baker, 219. 

. Color of title, deed made in 1855 to Cobb, trustee for Clower, for 
her life, with power of disposition in her, sale under tax fi. fa. 
against her, with seven years’ possession thereunder, sheriff’s 
deed admissible as. Kile, trustee, vs. Fleming, 1. 

Same: Trust became executed on passage of act of 1866. bid. 


. Executed, life estate in trustee for wife becomes so, after act of 
1866. Harrold, Fohnson & Co. vs. Westbrook, agent, 5. 

. Executed, deed to husband as trustee for wife, made in 1882, title 
vested in her. Pearson et al. vs. Denhamet al. 545. 


Same: Judgment against trustee, wife no party, not bound. 
Tbid. 

. Homestead, sale of, for reinvestment, vendee deeds land to wife 
in exchange, trust results to husband, and it is not subject for 
her debts. Mitchell, ex’r, vs. Prater, 767. 

. Life estate in wife, marriage settlement mide in 1857, terms here 
create. Harrold, Fohnson & Co. vs. Westbrook, agent, 5. 

10. Parol, created by, when executed, irrevocable. Beazley, ordinary, 

us. Kendrick, adm’r, 121. 


11. Plaintiff, trustee, dies pending suit, stricken and cause proceeds, 
when. Blalock vs. Newhill et al. 245. 


UNITED STATES COURTS. See Removal of Causes. 


VENDOR AND PURCHASER. See Deeds; Sales. 


1, Lands, joint purchase by two, and several deeds to each of his 
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part, as agreed by them, each estopped afterwards to ask parti- 
tion. Thomas, guardian, vs. Payton, trustee, 459. 


2. Land, notes given for, transferred without endorsement or 


guaranty, holder has no equity above older judgments. Car- 
hart vs. Reviere, sheriff, et al. 173. 


VERDICT. 


1, Construction of to be reasonable, but substantial omissions not 
supplied by. Mayo vs. Keaton, adm'’r, 125. 


2. Excessive, libel, since law furnishes no criterion, not disturbed, 
unless. Brown vs. Autrey, 753. 

3. Excessive, malicious arrest, heldso here. Fire Association of Phil- 
adelphia vs. Fleming, 733. 

4. Involuntary manslaughter, means highest grade. Wright vs. State, 
192. 
Same: Indictment includes different grades of offence, verdict 

general, means highest. did. 


6. Second for plaintiff; damages for killing horse; not disturbed. 
Georgia Railroad vs. Phillips, 619. 


WAIVER. See Railroads. 


Jury, panel out, talesmen put in place, parties strike without ob 
jection, waives right to object after verdict. Brown vs. Autrey, 


755: 
WARRANTY. 


Sale of mule, note stipulates “without warranty,” contract read to 
plaintiff leaving out, is fraud. Brooks et al. vs. Matthews, 739. 


WATER AND WATER COURSES. See Municipal Corporations, 
30; Railroads, 28, 29; Nuisance, 3, 4, 5, 6. 


WILLS. 


t. Bequest to A. and to children of B. (deceased) “her two children,” 
B’s children take fer stirges. Fraser, guardian, vs. Dillon et 
al. 474. 

2. Colored concubine and children of white man, legacies to, effect 
of. Smith et al. vs. DuBose et al., ex’rs, 414. 

3. Construction: bequest to wife in lieu of dower of cash and property 
“to be sold, etc. and divided at her death,” gives the cash to her 
absolutely. Watts, adm’r, vs. Baker et al, 622. 


4. Falsadsmonstratio non nocet. Rogers, adm'’r, vs, Rogers et al, 691. 
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Same: Error in number of lot, controlled by particular descrip- 
tion. bid. 


Same: Parol admissible to apply will to the subject of the de- 
vise. bid. 


. Fraud in mother of bastard inducing testator to believe his child, 
proper charge as to. Smith et al. vs. DuBose et al., ex’rs, 415. 
8. Same: Influencing testator, circumstances here not show. /did. 


g. Parol evidence to construe, when admissible. raser, guardian, 
vs. Dillon et al. 474. 


10. Persons who can legally take under will, discussed. Sith et al. 
vs. DuBose et al., ex’rs, 414. 


11. Putative white father, colored bastards, may make prvvision for 
by. bid. 

12. Presumption, that ancestor intended his property to go where the 
law carries it. Fraser, guardian, vs. Dillon et al. 474. 


13. Probate, none appearing, complainants cannot assert title under. 
Rogers, adm’r, vs. Rogers et al. 688. 


WITNESS. 


1, Attachment for, court should order ex swo mero motu. Runuals 
vs. Aycock, §53. 


, Cross-examination, better too free than too restricted. Harris vs. 
Central Railroad, 525. 

. Death of party, plaintiff introduced to prove loss of note only, if 
cross-examined as to other matters, may explain as to such 
fully. Shipp et al. vs. Davis, 201. 

. Death. Surviving party to contract, not party to record, compe- 
tent when. Lasseter et al. vs. Simpson et al. 61. 

. Declarations of, after trial, not work new trial. did. 

. Legatee competent in suit for devastavit against deceased executor, 
when. Watts, adm’r, vs. Baker et al. 622. 

. Mortgage attested by employé of mortgagee, a corporation, up- 
held. Conley vs. Campbell Printing Press and Mfg. Co. 569. 

. Other party dead; if plaintiff’s mouth opened on cross-examina- 
tion, may go on andtestify, when. Shipp et al. vs. Davis, 201. 


. Partner dead, one is, other party cannot testify. Adams vs, Eath- 
erly Hardware Co. 485. 


. Perjury under duress, committing, rule as to credibility, McCoy 
vs. State, 497. 


. Relationship, manner of testifying, etc. taken into consideration, 
Simpson vs. State, 91. 





INDEX. 


WRITTEN INSTRUMENTS. See Bailments, 3, 4; Wills. 


Construction of for court, but failure not fatal, when verdict con- 
strues properly. Tilton vs. Butts, DePue & Co. et al. 30. 


YEAR’S SUPPORT. 


Child entitled to effects of father living separate from mother 
under §2571. Clark vs. Fleming, 782. 





